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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6860) 


In re ODDIE OWEN, d/b/a OWEN BROTHERS LIVE STOCK COM- 
MISSION COMPANY. P&S DockKET No. 2428. Decided November 
1, 1960. 


Hearing Reopened 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING HEARING 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), the 
hearing examiner filed a report September 9, 1960. Respondent, 
on October 21, 1960, filed a petition to reopen the hearing to 
take further evidence and requested that the time for filing ex- 
ceptions be stayed until after consideration of respondent’s peti- 
tion to reopen. Respondent’s request for a stay was granted. 
On October 28, 1960, complainant filed an answer to the petition 
to reopen. Complainant does not object to the granting of re- 
spondent’s petition. It is concluded that respondent’s petition 
should be granted and the proceeding is hereby remanded to 
the hearing examiner for the purpose of reopening the hearing 
to enable respondent to adduce evidence, subject to cross-exami- 
nation and rebuttal, as to his method of doing business from the 
time of the audit which resulted in the filing of the complaint 
herein. 


(No. 6861) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 
291. Decided November 10, 1960. 


Modification of Rates and Charges 


Order granting respondent’s request for modification of its current schedule 
of rates and charges. 


1243 








1244 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1243 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 23, 1959 
(18 A.D. 1264), authorizing assessment of the current temporary 
schedule of rates and charges to and including November 30, 
1961, unless modified or extended by further order before the 
latter date. 


By a petition filed on October 10, 1960, the respondent re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges by increasing the 
charge for dipping sheep, set forth in Item 9 of the current 
schedule, from ‘10¢ per head, minimum $30.00 per lot” to “25¢ 
per head.” Notice of the petition and its contents was published 
in the Federal Register on October 20, 1960 (25 F.R. 10040), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the order of November 23, 1959, 
is modified so as to authorize the respondent to make the change 
in the current temporary schedule of rates and charges requested 
in the petition filed on October 10, 1960. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. Copies hereof shall be served upon the 
parties. 
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MARKET AGENCIES AT MISSISSIPPI VAL. STOCK YDS. 1245 
Cite as 19 A.D. 1245 


(No. 6862) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS 
P&S Docket No. 1532. Decided November 15, 1960. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including November 30, 
1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


The respondents are now operating under an order issued on 
October 13, 1960 (19 A.D. ), continuing in effect to and 
including December 17, 1960, an order issued on September 24, 
1956 (15 A.D. 1054), authorizing assessment of the current 
temporary schedule of rates and charges. 

By petitions filed on October 3 and 10, 1960, the respondents 
requested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects. 
Notice of the petitions and their contents was published in the 
Federal Register on October 20, 1960 (25 F.R. 10040), and, 
although interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


On November 9, 1960, the Packers and Stockyards Division, 
Agricultural Marketing Service, by its attorney, filed an answer 
stating that as a result of a study of the reasonableness of the 
proposed modifications, it was the opinion of the Division that 
certain of the proposed increases in the rates relating to hogs 
cannot be justified. The answer stated, however, that the Divi- 
sion felt the other proposed modifications in the current schedule 
are justified. Accordingly, the Division recommended that an 
order be issued authorizing the proposed modifications set forth 
in the petitions filed on October 3 and 10, 1960, except that rates 
set forth in the answer as selling and buying commissions for 
hog consignments of more than 1 head be authorized in lieu of 
the corresponding rates requested in the petitions. By a telegram 








1246 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1246 


filed on November 9, 1960, the respondents concurred in the 
answer filed by the Packers and Stockyards Division. 

Inasmuch as such rates set forth by the Division in its answer 
are lower than the corresponding rates which were published 
in the Federal Register on October 20, 1960, it is found that 
further notice and public procedure on this order are unneces- 
sary. 

Since the parties are agreed, the respondents are authorized 
to modify their current temporary schedule of rates and charges 
as requested in the petitions filed on October 3 and 10, 1960, 
except that the selling and buying commissions for hog consign- 
ments of more than 1 head shall be modified as set forth in the 
answer filed by the Packers and Stockyards Division in lieu of 
being modified as requested in such petitions. The respondents 
are further authorized to assess the current schedule, as so modi- 
fied, during the life of this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Novem- 
ber 30, 1962, unless modified or extended by further order be- 
fore the latter date. 

Copies hereof shall be served upon the parties. 


(No. 6863) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided November 17, 1960. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including November 30, 1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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CLEVELAND UNION STOCK YARDS CO. 1247 
Cite as 19 A.D. 1246 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent 
is now operating under an order issued on September 15, 1959 
(18 A.D. 1023), continuing in effect to and including September 
20, 1961, an order issued on September 24, 1957 (16 A.D. 900), 
authorizing assessment of the current temporary schedule of 
rates and charges. 


By a petition filed on October 10, 1960, as modified by a docu- 
ment filed on October 14, 1960, the respondent requested author- 
ity to modify, as soon as possible, the current temporary sched- 
ule of rates and charges in certain respects. Notice of the 
petition as modified and the contents thereof was published in 
the Federal Register on October 27, 1960 (25 F.R. 10321), and, 
although interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition as modified be granted, and that the order to be issued 
remain in effect to and including November 30, 1962, unless 
modified or extended by further order before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges 
as requested, and to assess such current schedule, as so modified, 
during the life of this order. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Novem- 
ber 30, 1962, unless modified or extended by further order be- 
fore the latter date. 


Copies hereof shall be served upon the parties, 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1248 


(No. 6864) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Docket No. 534. Decided November 25, 1960. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including November 30, 
1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on November 20, 1959 
(18 A.D. 1262), authorizing assessment of the current temporary 
schedule of rates and charges to and including November 30, 
1960, unless changed by further order before the latter date. 


On November 18, 1960, documents were filed with the Hear- 
ing Clerk in which the respondents requested authority to 
modify the current temporary schedule of rates and charges 
by adding a new section establishing a maximum on the selling 
and yardage charges to be assessed and requested that the cur- 
rent temporary schedule of rates and charges, as so modified, 
be continued in effect. The Packers and Stockyards Division, 
Agricultural Marketing Service, by its attorney, filed an answer 
recommending that the respondents’ petition be granted, and 
that the order to be issued remain in effect to and including 
November 30, 1962, unless modified or extended by further 
order before that date. 


Prior to the issuance of the order of November 20, 1959, 
authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
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JOHN BROMBOLICH 1249 
Cite as 19 A.D. 1249 


found that further notice and public procedure on this order 
are unnecessary. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the documents filed on November 18, 1960, and 
to assess such current schedule, as so modified, during the life 
of this order. 


The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on December 1, 1960. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on December 1, 1960, and 
remain in effect to and including November 30, 1962, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6865) 


In re JOHN BROMBOLICH. P&S Docket No. 2262. Decided No- 
vember 30, 1960. 


False Weights—Incorrect Records—Suspension 
of Registration 


Respondent is ordered to cease and desist from knowingly buying and selling 
livestock at false weights and from knowingly making or causing to be 
made false entries in his records. He is suspended as a registrant under 
the act for 60 days. 


Messrs. R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent. Messrs. Benj. M. Holstein and Earl L. Saunders, for com- 
plainant. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 








1250 PACKERS AND STOCKYARDS ACT, 1921 
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181 et seq.), instituted by a complaint filed May 29, 1957, by the 
Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois, and is charged with 
knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
his business and making or causing to be made false entries 
in his records in wilful violation of sections 312(a), 401 and 402 
of the act, respectively (7 U.S.C. 218(a), 221 and 222). 

Respondent filed an answer June 19, 1957, in which he ad- 
mitted that he made the entries in his accounts and records set 
forth in the complaint but denied that he knew such entries were 
false or that he knowingly bought or sold calves at false and in- 
correct weights. On June 19, 1957, respondent also filed a motion 
to make the complaint more definite and certain and to produce 
various papers for inspection prior to the hearing. In answer to 
these motions, complainant supplied a list of additional transac- 
tions where respondent allegedly bought and sold calves at false 
weights. Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, denied 
respondent’s motions. 


Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing general 
testimony pertinent to each proceeding. Respondent did not ob- 
ject to this procedure. The hearing began June 3, 1958, in East 
St. Louis, Illinois, and with intervening recesses was concluded 
November 7, 1958. Respondent was represented by R. E. Cos- 
tello, Jr., and Lew W. Mason, Attorneys at Law, East St. Louis, 
Illinois, and complainant was represented by Benjamin M. Hol- 
stein and Earl] L. Saunders, Office of the General Counsel, United 
States Department of Agriculture. Twelve witnesses testified on 
behalf of complainant and four witnesses testified on behalf of 
respondent. Numerous exhibits were introduced into evidence by 
both parties. 


After the hearing, the parties filed briefs. On February 4, 
1960, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent be found to have violated the act as charged, and be ordered 
to cease and desist from such violations and to keep accounts, 
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records and memoranda which fully and correctly disclose all 
transactions involved in his business. The hearing examiner 
further recommended that respondent’s registration under the 
act be suspended for a period of two years. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, John Brombolich, is an individual whose busi- 
ness address is Livestock Exchange Building, St. Louis National 
Stock Yards, National Stockyards, Illinois. Respondent was at 
all times mentioned herein registered with the Secretary under 
the act as a dealer to buy and sell cattle for his own account at 
the St. Louis National Stock Yards, National Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used to 
weigh calves. A comparatively small number of calves are con- 
tained in an individual draft and drafts of calves vary less in 
weight than drafts of other animals weighed so that calves can 
generally be weighed faster than other animals. Weighmasters 
are expected to and can weigh as many as 60 drafts or more of 
calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each end 
of the platform are closed in order to confine the animals to the 
platform. As each draft is weighed, the weighmaster inserts in 
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the proper place on the scale ticket the date, scale number, draft 
number, number of animals, species, owner’s name or initials, 
buyer, and commission firm, He prints the weight by means of a 
hand operated printing mechanism incorporated in the poise on 
the weigh beam and signs the ticket. When the weighing opera- 
tion is completed, he presses a button which actuates an electric 
bell as a signal to stockyard personnel that the animals may be 
driven off the platform. In executing scale tickets, draft number 
one is assigned to the first draft weighed on each day and each 
draft thereafter is consecutively numbered. These draft numbers 
are independent of the serial numbers on the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing 
mechanism and pressing a hand lever. The impression is made 
by type figures so located on the weigh beam that they will 
register the weight value indicated by the poise assembly. The 
value registered by this printing mechanism is determined by 
the position of the poise assembly on the weigh beam and not 
by the load on the scale platform. After the weighmaster has 
properly balanced the weigh beam, the correct weight will ap- 
pear on the scale ticket only if it is printed without moving any 
part of the poise assembly. If any such movement takes place 
prior to operating the printing lever, the printed figure on the 
scale ticket will be greater than or less than the correct weight 
depending upon the direction in which the poise assembly was 
moved. Pawls attached to the poise assembly engage notches in 
the weigh beam, preventing the accidental movement of the 
poise assembly from its position. 


7. The weighmaster usually balances the scale in the morning 
before weighing and at intervals throughout the day in order 
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to compensate for any increase or decrease in the “dead load” 
on the platform, consisting of droppings, mud, sand, etc. This 
was done by manipulating a balance ball until the beam was in a 
balanced position with the platform empty. The weighmaster 
generally signaled his intention to balance the scale by pressing 
the electric bell button two or more times while the draft just 
weighed was on the scale or as it was being driven off. This 
signal served as notice to all persons to keep the platform clear 
of animals while the scale was being balanced. When this bal- 
ancing operation was completed, the weighmaster again sig- 
naled by ringing the bell once to indicate that he was ready to 
weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only to 
supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll of 
tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and delivered 
it to employees of the Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The be- 
ginning portion of the tape roll which was left in the machine 
for the next week’s record, or a new roll if one was required, 
was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 by 
the Streeter-Amet Company operated upon the principle of a 
dial-type automatic scale and it automatically weighed and regis- 
tered the total weight on the platform without regard to the 
movement of the weigh beam or poise. Every contact with the 
electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the bal- 
ancing operation by a single pressing of the bell button, the 
result was a registration on the tape record made at a time when 
the scale platform was empty and it indicated the “dead load” 
on the platform. 
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10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence, Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction and one or more photostatic 
sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least 32 instances during 1956 and 1957, respondent 
knowingly engaged in the practice of buying or selling calves at 
the stockyard at false and incorrect weights. In such transac- 
tions weighmasters employed by the stockyard company over- 
weighed the calves which the respondent was selling and under- 
weighed the calves which respondent was buying. Specific dates 
of such transactions and other pertinent data with respect 
thereto are as follows: 


PURCHASES 
Date Scale Ticket No. Head Weight Subtracted 
12-19-56 938150 1 20 
” ” i: 20 
Pe 938151 1 15 
" 938152 1 30 
7 988153 1 30 
7 938154 1 20 
” 938155 1 25 
“i 938156 1 30 
” 938157 11 15 
” ” 3 20 
” ” 1 80 
” 938158 1 15 
” 938159 1 20 
12-19-56 938160 1 20 
” ” 1 20 
” 938161 1 15 
” ” 1 15 
- 938162 1: 15 
” ” 1 20 
” ” 1 20 
eo 938164 A 15 
” 938167 1 15 
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PURCHASES 
Date Scale Ticket No. Head Weight Subtracted 
2-7-57 45554 1 20 
* 45555 1 15 
4-15-57 84462 1 30 
4-16-57 106229 i 15 
" 106232 1 15 
= 106235 1 20 
SALES 
Weight Added 
4-4-57 128211 1 20 
” ” 1 10 
” ” 2 10 
4-17-57 106470 I 20 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
bought and sold livestock at the stockyard as the true and cor- 
rect weights of such livestock. 


CONCLUSIONS 


I 


Respondent is charged with knowingly engaging in the prac- 
tice of buying and selling calves at the St. Louis National Stock 
Yards at false and incorrect weights. It is apparent from the 
evidence herein that it was the practice at the stockyard for at 
least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weighmas- 
ters giving dealers “the break of the beam.”? However, the testi- 
mony and statements of the weighmasters and the comparison 
of scale tickets and weight recording machine tapes introduced 
into evidence indicate that the practice at this stockyard was to 
favor dealers beyond such amount. 


We turn now to the issue as to whether respondent bought and 
sold calves at false and incorrect weights in the transactions 


1 By “break of the beam’’ respondent means that “since scale only weighs to the nearest 5 
pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, the 
weighmasters would imprint the next lowest multiple of 5 pounds from balance when a 
dealer was buying and vice versa.” 
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involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine which had been secretly attached to 
the scale on which respondent’s calves had been weighed and 
the scale tickets had been printed. Complainant then proceeds to 
compare the weight recorded on the scale tickets and on the tapes 
to arrive at the conclusion that the weights printed on the scale 
tickets in the transactions involved were false and incorrect. 


The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there were no cor- 
responding scale tickets were identified as caused by the weigh- 
master’s signal with the electric bell button prior to taking a 
balance. Certain other prints on the tape record for which there 
were no corresponding scale tickets were identified as caused 
by the weighmaster’s signal with the electric bell button after 
he had taken a balance. These indicated the dead load. When the 
tape record figures, other than the balance prints just described, 
were adjusted by subtracting the amount of the dead load, 
these tape record figures were, with significant exceptions, 
closely matched in amount and identical in sequence with the 
scale ticket weights. Differences between the scale ticket weights 
and the adjusted recorder weights for most drafts were zero and 
plus and minus five pounds. The exceptions to this close correla- 
tion consisted of instances where the scale ticket weight varied 
from the corresponding tape record print by a significant: 
amount.? These formed the bases of the charges in this pro- 
ceeding. 


The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the data 
appear. Such an examination reveals that the correlation shown 
therein is not only correct but is the only possible correlation 


3In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape record print was utilized by complainant except where more than one 
draft was printed on a scale ticket. 
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because the tape record “fits” the scale ticket sequence only 
when one is matched against the other in the way shown in 
such tabulations. It is concluded, on the basis of such correlation, 
that respondent bought and sold calves at the stockyard at false 
and incorrect weights. (See Finding of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raises other alleged defects in complainant’s 
method of proof herein. Respondent points to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a failure 
in operation of the recorder and on the basis of such alleged fact 
challenges the accuracy of the Streeter-Amet recorder attached 
to Scale No. 9. In this connection Thompson testified that the 
reason for not using Scale No. 6 weights was that the final test 
at the close of the investigation showed that both scale and re- 
corder were in excess of tolerance because of a defective timber 
at that scale. There is no evidence of any excess tolerance at 
Scale No. 9. In fact, the evidence is to the contrary. Respondent 
further contends that the recorder was not installed in accord- 
ance with the blueprint prepared for its installation in that a 
bolt not shown on the blueprint was substituted or utilized. 
This misconstrues the testimony. Kious testified that an anchor 
bolt on the scale before the installation was removed and an “S” 
bolt shown on the blueprint substituted therefor as a part of the 
installation. Respondent apparently understood that the use of 
the word “substituted” by the witness meant that an original 
blueprint prepared for the installation showed an anchor bolt 
instead of the “S” bolt, and that the blueprint in evidence was 
a blueprint changed in that respect from an original blueprint. 
The testimony was that there was only one blueprint, the one 
in evidence, that the recorder was installed according to it, that 
in order to install the “S” bolt according to the blueprint, an 
anchor bolt had to be removed from the scale, not from some 
other blueprint. No defect in the recorder has been pointed out, 
and we do not believe that the attacks upon its accuracy are 
supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter-Amet 
weight recorder. Respondent claims, in part, that the identifica- 
tion of Streeter-Amet weights with scale ticket weights is based 
upon assumptions because there are weights listed on the tapes 
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for which no scale ticket could be found and no one could ex- 
plain these by eyewitness testimony as to what happened 
in these instances. As indicated above, the continuity of tape 
weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. Oc- 
casionally there is a tape number or two for which there is no 
corresponding ticket, but then the perfect pattern resumes. A 
press of the signal button at the scale caused a print to be made 
on the tape and occasionally the button was pressed when no 
ticket was printed. There is nothing unclear, assumed or sus- 
picious about this. On cross-examination, a witness would be 
asked how he could explain a tape weight for which there was 
no corresponding scale ticket. In answer thereto the witness, of 
course, would have to make certain assumptions based upon his 
knowledge of weighing procedure at the stockyard in relation 
to the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances 
and respondent has not laid any foundation to discredit such 
interpolation of the scale tickets and tapes. Respondent has 
failed by this argument to undermine the “fit” or correlation 
involved. The pattern is there and the absence of scale tickets 
at times is to be expected. This conclusion also applies in those 
instances where complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the number 
of such instances is relatively minor and do not affect: the corre- 
lation constructed by complainant. 

Respondent makes reference to the range of balances found on 
the Streeter-Amet tapes during the period of the investigation 
to indicate a lack of uniformity and, inferentially, a shortcoming 
in the weight recording machine or complainant’s comparison in 
issue. However, balance changes for specific days were very 
slight and, in fact, balance changes during the entire period 
were relatively minor. Respondent makes several additional at- 
tacks upon the accuracy and reliability of the scale, the Streeter- 
Amet recorder and other elements of complainant’s proof, such 
as the condition of the scale, the effect of wind on the scale, the 
qualifications of complainant’s scale expert, etc. It need only be 
said in this regard that such matters did not impress the hear- 
ing examiner, do not impress us and do not detract from our 
conclusion set forth above.® 


3 For example, there is no showing how much the scale was affected by the wind, if at all. In 
addition, if the scale were affected by wind, any pressure on the scale platform would probably 
be reflected to the same extent on the Streeter-Amet recording machine. Also, wind did not 
appear to influence other weighings taken on the days involved. 
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Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent bought and sold calves at false and incorrect weights is the 
testimony of the weighmasters who printed the scale tickets in 
the transactions involved herein. Each such weighmaster identi- 
fied scale tickets bearing his signature which relate to the weigh- 
ing transactions described in the Findings of Fact and the testi- 
mony of the weighmasters indicates that when respondent sold 
calves they weighed the calves at more than their actual weight 
and that when respondent purchased calves they weighed such 
calves at less than their actual weight. From their testimony, it 
further appears that the weighing in respondent’s favor was 
accomplished by printing the scale tickets when the poise was 
at such position that the weigh beam was not in balance with 
the load of calves on the scale platform. In addition, respondent 
himself, in a sworn statement, admitted that he felt he was 
getting some advantage in weight with respect to livestock 
weighed for him and that he knew which weighmasters usually 
gave favorable weights. Respondent would limit such statement 
to restrict that advantage merely to the “break of the beam.” 
Respondent did not so limit it and his explanation advanced 
by respondent’s counsel is lacking in credibility. 


Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did not 
do so knowingly. Respondent did not testify in the proceeding 
and so direct testimony by him on the question of his awareness 
of the alleged practice was unavailable. Moreover, this issue is 
seldom capable of direct proof. However, whether an individual 
has knowledge of a particular state of affairs is usually deter- 
mined from the totality of all the facts, conduct and surrounding 
circumstances and the inferences which may reasonably be 
drawn therefrom. The fact that respondent bought and sold 
calves at false and incorrect weights on numerous occasions, 
the fact that it was a practice of long standing at the stockyard 
for dealers to buy and sell livestock at false and incorrect 
weights and the fact that such practice was common knowledge 
at the stockyard all point to the conclusion that respondent knew 
that he was being favored by incorrect and false weights in his 
purchases and sales of calves. Moreover, respondent in his sworn 
statement admitted, in effect, that he was aware that he received 
weight advantage and his failure to testify in this regard tends 
to indicate that such was the case. See, e.g., Miller and Company 
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v. United States, 260 F.2d 286, 290 (7th Cir. 1958), cert. denied, 
359 U.S. 907 (1959). Also, respondent makes the argument that 
everyone at the stockyard, including officials of the stockyard 
company, knew of the weighing custom in favor of dealers ex- 
cept the dealers themselves. A widespread custom of many 
years’ duration would surely be known to the beneficiaries 
thereof. It is concluded that respondent knowingly bought and 
sold calves at the stockyard at false and incorrect weights in wil- 
ful violation of section 312(a) of the act (7 U.S.C. 213(a)).* 
In effect, respondent availed himself of the custom at the stock- 
yard. 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act (7 
U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which makes 
applicable section 10 of an act entitled, “An act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes” (15 U.S.C. 50). 


II 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceeding 
with respect to the respondent herein. Such procedure appears 
to us to have been the most expeditious under the circumstances 
in view of the related nature of the 14 proceedings. The hearing 
examiner has wide discretion in the conduct of hearings and 
respondent was not denied procedural due process by the pro- 
cedure utilized. Cf. Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953). 


All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness. In view of all the facts and circumstances in the record, 


*It could be argued that respondent was not aware of reweiving false weights in each of 
the transactions involved. However, respondent was aware generally of the custom at the stock. 
yard and that he was receiving a weight advantage and the record does not indicate any 
reason why respondent should have believed otherwise in the transactions involved. 
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however, ¢@.g., the prevalence of the practice of weighmasters 
favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give false weights, we con- 
clude that suspension of respondent’s registration should be 
ordered for a much shorter period than recommended by com- 
plainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights and (2) 
from knowingly making, or causing to be made, false entries in 
the accounts, records and memoranda kept by him as a dealer 
under the act. 


Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in his business as a dealer under the act. 


Respondent is suspended as a registrant under the act for a 
period of 60 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondent. 


(No. 6866) 


In re PAUL COYNE. P&S Docket No. 2265. Decided November 
30, 1960. 


False Weights—Incorrect Records—Suspension 
of Registration 


Respondent is ordered to cease and desist from knowingly buying and selling 
livestock at false weights and from knowingly making or causing to be 
made false entries in his records. He is suspended as a registrant under 
the act for 40 days. 


Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. R. 
E. Costello, Jr., Lew W. Mason, and Robert J. Saunders, of East St. 
Louis, Illinois, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 








1262 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1261 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 29, 1957, by the 
Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer 
to buy and sell cattle for his own account at the St. Louis Na- 
tional Stock Yards, National Stockyards, Illinois, and is charged 
with knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness and making or causing to be made false entries in his rec- 
ords in wilful violation of sections 312(a), 401 and 402 of the 
act, respectively (7 U.S.C. 213(a), 221 and 222). 


Respondent filed an answer June 19, 1957, in which he ad- 
mitted that he made the entries in his accounts and records set 
forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. On June 19, 1957, respondent also filed 
a motion to make the complaint more definite and certain and to 
produce various papers for inspection prior to the hearing. In 
answer to these motions, complainant supplied a list of addi- 
tional transactions where respondent allegedly bought and sold 
calves at false weights. Jack W. Bain, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, denied respondent’s motions. 

Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing general 
testimony pertinent to each proceeding. Respondent did not ob- 
ject to this procedure. The hearing began June 3, 1958, in East 
St. Louis, Illinois, and with intervening recesses was concluded 
November 7, 1958. Respondent was represented by R. E. Cos- 
tello, Jr., Lew W. Mason, and Robert J. Saunders, Attorneys at 
Law, East St. Louis, Illinois, and complainant was represented 
by Benjamin M. Holstein and Earl L. Saunders, Office of the 
General Counsel, United States Department of Agriculture. Thir- 
teen witnesses testified on behalf of complainant and four wit- 
nesses testified on behalf of respondent. Numerous exhibits were 
introduced into evidence by both parties. 

After the hearing, the parties filed briefs. On February 12, 
1960, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
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ent be found to have violated the act as charged, and be ordered 
to cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business. The hearing examiner 
further recommended that respondent’s registration under the 
act be suspended for a period of two years. Respondent filed 
exceptions to the hearing examiner’s report and oral argument 
was held before the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, Paul Coyne, is an individual whose business 
address is Livestock Exchange Building, St. Louis National 
Stock Yards, National Stockyards, Illinois. Respondent was at 
all times mentioned herein and presently is registered with the 
Secretary under the act as a dealer to buy and sell cattle for his 
own account at the St. Louis National Stock Yards, National 
Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4, Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
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ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each end 
of the platform are closed in order to confine the animals to the 
platform. As each draft is weighed, the weighmaster inserts in 
the proper place on the scale ticket the date, scale number, 
draft number, number of animals, species, owner’s name or 
initials, buyer, and commission firm. He prints the weight by 
means of a hand operated printing mechanism incorporated in 
the poise on the weigh beam and signs the ticket. When the 
weighing operation is completed, he presses a button which 
actuates an electric bell as a signal to stockyard personnel that 
the animals may be driven off the platform. In executing scale 
tickets, draft number one is assigned to the first draft weighed 
on each day and each draft thereafter is consecutively numbered. 
These draft numbers are independent of the serial numbers on 
the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by the 
position of the poise assembly. The mechanism which prints the 
weight on the scale ticket is part of the poise assembly and is 
operated by inserting the ticket in a slot of the printing mecha- 
nism and pressing a hand lever. The impression is made by 
type figures so located on the weigh beam that they will register 
the weight value indicated by the poise assembly. The value reg- 
istered by this printing mechanism is determined by the position 
of the poise assembly on the weigh beam and not by the load on 
the scale platform. After the weighmaster has properly balanced 
the weigh beam, the correct weight will appear on the scale 
ticket only if it is printed without moving any part of the poise 
assembly. If any such movement takes place prior to operating 
the printing lever, the printed figure on the scale ticket will be 
greater than or less than the correct weight depending upon the 
direction in which the poise assembly was moved. Pawls attached 
to the poise assembly engage notches in the weigh beam, pre- 
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venting the accidental movement of the poise assembly from 
its position. 


7. The weighmaster usually balances the scale in the morning 
before weighing and at intervals throughout the day in order to 
compensate for any increase or decrease in the ‘“‘dead load” on 
the platform, consisting of droppings, mud, sand, etc. This was 
done by manipulating a balance ball until the beam was in a 
balanced position with the platform empty. The weighmaster 
generally signaled his intention to balance the scale by pressing 
the electric bell button two or more times while the draft just 
weighed was on the scale or as it was being driven off. This 
signal served as notice to all persons to keep the platform clear 
of animals while the scale was being balanced. When this bal- 
ancing operation was completed, the weighmaster again signaled 
by ringing the bell once to indicate that he was ready to weigh 
the next draft. ‘ 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only to 
supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll of 
tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and delivered 
it to employees of the Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The be- 
ginning portion of the tape roll which was left in the machine 
for the next week’s record, or a new roll if one was required, 
was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 by 
the Streeter-Amet Company operated upon the principle of a 
dial-type automatic scale and it automatically weighed and regis- 
tered the total weight on the platform without regard to the 
movement of the weigh beam or poise. Every contact with the 
electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the tape 
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record. When the weighmaster signaled completion of the bal- 
ancing operation by a single pressing of the bell button, the re- 
sult was a registration on the tape record made at a time when 
the scale platform was empty and it indicated the “dead load” 
on the platform. 


10. The data from both sources—scale tickets and tape 
records—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction and one or more photostatic 
sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least 15 instances during 1956 and 1957, respondent 
knowingly engaged in the practice of buying or selling calves 
at the stockyard at false and incorrect weights. In such trans- 
actions weighmasters employed by the stockyard company over- 
weighed the calves which the respondent was selling and under- 
weighed the calves which respondent was buying. Specific dates 
of such transactions and other pertinent data with respect 
thereto are as follows: 


PURCHASES 
Date Scale Ticket No. Head Weight Subtracted 
2-25-27 121198 1 25 
: 121199 1 20 
‘ 121200 1 15 
sf 121201 1 20 
2 121202 1 20 
121203 1 20 
cS 121203 1 25 
#2 121204 1 20 
4-15-57 84464 1 20 
v 84465 1 15 
1-7-56 889348 1 15 
1-23-57 13603 ZL 15 
2-21-57 67448 Z 15 
4-15-57 106528 6 25 
5-10-57 151879 4 25 
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12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
bought and sold livestock at the stockyard as the true and cor- 
rect weights of such livestock. 


CONCLUSIONS 
I 


Respondent is charged with knowingly engaging in the practice 
of buying and selling calves at the St. Louis National Stock 
Yards at false and incorrect weights. It is apparent from the 
evidence herein that it was the practice at the stockyard for at 
least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weigh- 
masters giving dealers “the break of the beam.’* However, the 
testimony and statements of the weighmasters and the com- 
parison of scale tickets and weight recording machine tapes 
introduced into evidence indicate that the practice at this stock- 
yard was to favor dealers beyond such amount. 

We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transactions 
involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine which had been secretly attached to 
the scale on which respondent’s calves had been weighed and 
the scale tickets had been printed. Complainant then proceeds 
to compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on 
the scale tickets in the transactions involved were false and 
incorrect. 

The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 


1 By “‘break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in multiples of 5 pounds, the 
weighmasters would imprint the next lowest multiple of 5 pounds from balance when a dealer 
was buying and vice versa.” 
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weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there were no 
corresponding scale tickets were identified as caused by the 
weighmaster’s signal with the electric bell button prior to taking 
a balance, Certain other prints on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell button 
after he had taken a balance. These indicated the dead load. 
When the tape record figures, other than the balance prints 
just described, were adjusted by subtracting the amount of the 
dead load, these tape record figures were, with significant ex- 
ceptions, closely matched in amount and identical in sequence 
with the scale ticket weights. Differences between the scale 
ticket weights and the adjusted recorder weights for most drafts 
were zero and plus and minus five pounds. The exceptions to 
this close correlation consisted of instances where the scale 
ticket weight varied from the corresponding tape record print 
by a significant amount.2 These formed the bases of the 
charges in this proceeding. 


The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible correla- 
tion because the tape record “fits” the scale ticket sequence only 
when one is matched against the other in the way shown in 
such tabulations. It is concluded, on the basis of such correla- 
tion, that respondent bought and sold calves at the stockyard 
at false and incorrect weights. (See Finding of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raises other alleged defects in complainant’s 
method of proof herein. Respondent points to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a failure 
in operation of the recorder and on the basis of such alleged 


?7In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, in- 
cluding this respondent, were given the benefit of every doubt. For example, where an entry 
on the tape fell between the measuring lines, the closest figure which would favor the dealer 
was utilized. Only a difference of 15 pounds or more between a scale ticket and the correspond- 
ing tape record print was utilized by complainant except where more than one draft was 
printed on a scale ticket. 
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fact challenges the accuracy of the Streeter-Amet recorder at- 
tached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 
final test at the close of the investigation showed that both scale 
and recorder were in excess of tolerance because of a defective 
timber at that scale. There is no evidence of any excess tolerance 
at Scale No. 9. In fact, the evidence is to the contrary. Respond- 
ent further contends that the recorder was not installed in ac- 
cordance with the blueprint prepared for its installation in that 
a bolt not shown on the blueprint was substituted or utilized. 
This misconstrues the testimony. Kious testified that an anchor 
bolt on the scale before the installation was removed and an 
“S” bolt shown on the blueprint substituted therefor as a part 
of the installation. Respondent apparently understood that the 
use of the word “substituted” by the witness meant that an 
original blueprint prepared for the installation showed an anchor 
bolt instead of the “S” bolt, and that the blueprint in evidence 
was a blueprint changed in that respect from an original blue- 
print. The testimony was that there was only one blueprint, 
the one in evidence, that the recorder was installed according 
to it, that in order to install the “‘S” bolt according to the blue- 
print, an anchor bolt had to be removed from the scale, not 
from some other blueprint. No defect in the recorder has been 
pointed out, and we do not believe that the attacks upon its 
accuracy are supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eyewitness testimony as to what happened 
in these instances. As indicated above, the continuity of tape 
weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. Oc- 
casionally there is a tape number or two for which there is no 
corresponding ticket, but then the perfect pattern resumes. A 
press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or 
suspicious about this. On cross-examination, a witness would be 
asked how he could explain a tape weight for which there was 
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no corresponding scale ticket. In answer thereto the witness, of 
course, would have to make certain assumptions based upon his 
knoweldge of weighing procedure at the stockyard in relation to 
the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances 
and respondent has not laid any foundation to discredit such 
interpolation of the scale tickets and tapes. Respondent has 
failed by this argument to undermine the “fit” or correlation 
involved. The pattern is there and the absence of scale tickets 
at times is to be xepected. This conclusion also applies in those 
instances where complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the number 
of such instances is relatively minor and do not affect the correla- 
tion constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes during the entire 
period were relatively minor. Respondent makes several addi- 
tional attacks upon the accuracy and reliability of the scale, 
the Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind on 
the scale, the qualifications of complainant’s scale expert, etc. 
It need only be said in this regard that such matters did not 
impress the hearing examiner, do not impress us and do not 
detract from our conclusion set forth above.* 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent bought and sold calves at false and incorrect weights is the 
testimony of the weighmasters who printed the scale tickets in 
the transactions involved herein. Each such weighmaster identi- 
fied scale tickets bearing his signature which relate to the weigh- 
ing transactions described in the Findings of Fact and the testi- 
mony of the weighmasters indicates that when respondent sold 
calves they weighed the calves at more than their actual weight 
and that when respondent purchased calves they weighed such 
calves at less than their actual weight. From their testimony, 


* For example, there is no showing how much the scale was affected by the wind, if at all. 
In addition, if the scale were affected by wind, any pressure on the scale platform would prob- 
ably be reflected to the same extent on the Streeter-Amet recording machine. Also, wind did 
not appear to influence other weighings taken on the days involved. 
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it further appears that the weighing in respondent’s favor was 
accomplished by printing the scale tickets when the poise was 
at such position that the weigh beam was not in balance with 
the load of calves on the scale platform. In addition, respondent 
himself, in a sworn statement, admitted that he knew he was 
getting some advantage in weight with respect to livestock 
weighed for him. Respondent would limit such statement to 
restrict that advantage merely to the “break of the beam.” 
Respondent did not so limit it and this explanation advanced 
by respondent’s counsel is lacking in credibility. 

Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did 
not do so knowingly. Respondent did not testify in the proceed- 
ing and so direct testimony by him on the question of his aware- 
ness of the alleged practice was unavailable. Moreover, this 
issue is seldom capable of direct proof. However, whether an 
individual has knowledge of a particular state of affairs is 
usually determined from the totality of all the facts, conduct 
and surrounding circumstances and the inferences which may 
reasonably be drawn therefrom. The fact that respondent bought 
and sold calves at false and incorrect weights on numerous 
occasions, the fact that it was a practice of long standing at the 
stockyard for dealers to buy and sell livestock at false and in- 
correct weights and the fact that such practice was common 
knowledge at the stockyard all point to the conclusion that re- 
spondent knew that he was being favored by incorrect and false 
weights in his purchases and sales of calves. Moreover, respond- 
ent in his sworn statement admitted, in effect, that he was 
aware that he received weight advantage and his failure to 
testify in this regard tends to indicate that such was the case. 
See, e.g., Miller and Company v. United States, 260 F.2d 286, 
290 (7th Cir. 1958), cent. denied, 359 U.S. 907 (1959). Also, 
respondent makes the argument that everyone at the stockyard, 
including officials of the stockyard company, knew of the weigh- 
ing custom in favor of dealers except the dealers themselves. A 
widespread custom of many years’ duration would surely be 
known to the beneficiaries thereof. It is concluded that respond- 
ent knowingly bought and sold calves at the stockyard at false 
and incorrect weights in wilful violation of section 312(a) of 
the act (7 U.S.C. 213(a)).* In effect, respondent availed himself 
of the custom at the stockyard. 


*It could be argued that respondent was not aware of receiving false weights in each of 
the transactions involved. However, respondent was aware generally of the custom at the stack- 
yard and that he was receiving a weight advantage and the record does not indicate any 
reason why respondent should have believed otherwise in the transactions involved. 
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Respondent points to the fact that he complained about his 
weights at the stockyard to indicate that he did not know of any 
false weighing in his favor. Respondent’s statement is to the 
contrary. Moreover, the record indicates that the weighmasters 
gave favorable weights to dealers, in part, because of the com- 
plaints of the dealers with respect to weights. In other words, 
the impetus or reason for the custom was, in part, dealer com- 
plaints and the fact that the respondent did so complain does not 
indicate a lack of knowledge of false weights on his part. It 
appears that complaints by dealers about weight were a neces- 
sary corrollary to the receipt of weight advantage and were also 
a custom of some dealers, including respondent, at the stock- 
yard. 

In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act (7 
U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which makes 
applicable section 10 of an act entitled, “An act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for 
other purposes” (15 U.S.C. 50). 


II 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceeding 
with respect to the respondent herein. Such procedure appears 
to us to have been the most expeditious under the circumstances 
in view of the related nature of the 14 proceedings. The hearing 
examiner has wide discretion in the conduct of hearings and 
respondent was not denied procedural due process by the pro- 
cedure utilized. Cf. Cella v. United States, 208 F.2d 783 (7th Cir. 
1953). 

All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness, In view of all the facts and circumstances in the record, 
however, ¢.g., the prevalence of the practice of weighmasters 
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favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give false weights, we con- 
clude that suspension of respondent’s registration should be 
ordered for a much shorter period than recommended by com- 
plainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights and (2) from 
knowingly making, or causing to be made, false entries in the 
accounts, records and memoranda kept by him under the act. 


Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in his business as a dealer under the act. 

Respondent is suspended as a registrant under the act for a 
period of 40 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondent. 


(No. 6867) 


In re CLYDE W. LONG. P&S Docket No. 2263. Decided November 
30, 1960. 


False Weights—Incorect Records—Suspension 
of Registration 


Respondent is ordered to cease and desist from knowingly buying and selling 
livestock at false weights and from knowingly making or causing to be 
made false entries in his records. He is suspended as a registrant under 
the act for 60 days. 

Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. R. 
E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for re- 
spondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed May 29, 1957, by the 
Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a market 
agency to buy cattle on a commission basis and as a dealer to 
buy and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois, and is charged with 
knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness and making or causing to be made false entries in his rec- 
ords in wilful violation of sections 312(a), 401 and 402 of the 
act, respectively (7 U.S.C. 2138(a), 221 and 222). 


Respondent filed an answer June 19, 1957, in which he ad- 
mitted that he made the entries in his accounts and records set 
forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. On June 19, 1957, respondent also filed 
a motion to make the complaint more definite and certain and 
to produce various papers for inspection prior to the hearing. 
In answer to these motions, complainant supplied a list of addi- 
tional transactions where respondent allegedly bought and sold 
calves at false weights. Jack W. Bain, Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, denied respondent’s motions. 

Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing general 
testimony pertinent to each proceeding. Respondent did not 
object to this procedure. The hearing began June 3, 1958, in 
East St. Louis, Illinois, and with intervening recesses was con- 
cluded November 7, 1958. Respondent was represented by R. E. 
Costello, Jr., and Lew W. Mason, Attorneys at Law, East St. 
Louis, Illinois, and complainant was represented by Benjamin 
M. Holstein and Earl L. Saunders, Office of the General Counsel, 
United States Department of Agriculture. Twelve witnesses testi- 
fied on behalf of complainant and four witnesses testified on 
behalf of respondent. Numerous exhibits were introduced into 
evidence by both parties. 

After the hearing, the parties filed briefs. On February 10, 
1960, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that re- 
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spondent be found to have violated the act as charged, and be 
ordered, to cease and desist from such violations and to keep 
accounts, records and memoranda which fully and correctly 
disclose all transactions involved in his business. The hearing 
examiner further recommended that respondent’s registration 
under the act be suspended for a period of two years. Respondent 
filed exceptions to the hearing examiner’s report and oral argu- 
ment was held before the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, Clyde W. Long, is an individual whose busi- 
ness address is Livestock Exchange Building, St. Louis National 
Stock Yards, National Stockyards, Illinois. Respondent was at 
all times mentioned herein and presently is registered with the 
Secretary under the act as a market agency to buy cattle on a 
commission basis and as a dealer to buy and sell cattle for his 
own account at the St. Louis National Stock Yards, National 
Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight in printed form on a 
scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three drafts 
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involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each end 
of the platform are closed in order to confine the animals to the 
platform. As each draft is weighed, the weighmaster inserts in 
the proper place on the scale ticket the date, scale number, draft 
number, number of animals, species, owner’s name or initials, 
buyer, and commission firm. He prints the weight by means of 
a hand operated printing mechanism incorporated in the poise 
on the weigh beam and signs the ticket. When the weighing 
operation is completed, he presses a button which actuates an 
electric bell as a signal to stockyard personnel that the animals 
may be driven off the platform. In executing scale tickets, 
draft number one is assigned to the first draft weighed on each 
day and each draft thereafter is consecutively numbered. These 
draft numbers are independent of the serial numbers on the 
scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by the 
position of the poise assembly. The mechanism which prints the 
weight on the scale ticket is part of the poise assembly and is 
operated by inserting the ticket in a slot of the printing mecha- 
nism and pressing a hand lever. The impression is made by type 
figures so located on the weigh beam that they will register the 
weight value indicated by the poise assembly. The value regis- 
tered by this printing mechanism is determined by the position 
of the poise assembly on the weigh beam and not by the load on 
the scale platform. After the weighmaster has properly balanced 
the weigh beam, the correct weight will appear on the scale 
ticket only if it is printed without moving any part of the poise 
assembly. If any such movement takes place prior to operating 
the printing lever, the printed figure on the scale ticket will be 
greater than or less than the correct weight depending upon the 
direction in which the poise assembly was moved. Pawls attached 
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to the poise assembly engage notches in the weigh beam, pre- 
venting the accidental movement of the poise assembly from its 
position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the plaform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam was 
in a balanced position with the platform empty. The weighmaster 
generally signaled his intention to balance the scale by pressing 
the electric bell button two or more times while the draft just 
weighed was on the scale or as it was being driven off. This 
signal served as notice to all persons to keep the platform clear 
of animals while the scale was being balanced. When this bal- 
ancing operation was completed, the weighmaster again sig- 
naled by ringing the bell once to indicate that he was ready to 
weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only to 
supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll 
of tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and delivered 
it to employees of the Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The 
beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of a 
dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard to 
the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine, Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
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the result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the bal- 
ancing operation by a single pressing of the bell button, the 
result was a registration on the tape record made at a time 
when the scale platform was empty and it indicated the “dead 
load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction and one or more photostatic 
sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least 30 instances during 1956 and 1957, respond- 
ent knowingly engaged in the practice of buying or selling 
calves at the stockyard at false and incorrect weights. In such 
transactions weighmasters employed by the stockyard company 
overweighed the calves which the respondent was selling and 
underweighed the calves which respondent was buying. Specific 
dates of such transactions and other pertinent data with respect 
thereto are as follows: 


PURCHASES 
Date Scale Ticket No. Head Weight Subtracted 
10-31-56 985734 1 15 
11-8-56 889502 1 15 
12-18-56 938098 1 15 
my 938099 1 20 
‘i 938100 1 15 
” 938201 i 15 
£2 938202 1 15 
ss 938203 1 15 
o 938203 I 20 
e 938204 1 15 
? 938206 1 20 
” 938208 az 15 
ae 938209 1 20 
” 938212 1 20 
” 938212 1 15 
” 938212 1 15 
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PURCHASES 
Date Scale Ticket No. Head Weight Subtracted 
2-6-57 45613 1 20 
2-8-57 45789 2 15 
4-3-57 128080 1 15 
SALES 
Weight Added 

11-6-56 901976 3 20 
. 889078 3 20 
1-23-57 13602 4 15 
“ 13602 2 15 
2-27-57 121697 7 25 
m 121698 5 15 
x 121698 1 10 
* 121700 2 20 
4-4-57 128196 5 35 
” 128196 1 10 
4-17-57 106529 6 20 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
bought and sold livestock at the stockyard as the true and cor- 
rect weights of such livestock. 


CONCLUSIONS 


I 


Respondent is charged with knowingly engaging in the practice 
of buying and selling calves at the St. Louis National Stock 
Yards at false and incorrect weights. It is apparent from the 
evidence herein that it was the practice at the stockyard for at 
least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. Respondent, 
while not seriously contesting that a weighing practice favoring 
dealers existed, would limit such practice to the weighmasters 
giving dealers “the break of the beam.”! However, the testimony 
and statements of the weighmasters and the comparison of 
scale tickets and weight recording machine tapes introduced into 


1 By “break of the beam” respondent means that “‘since scale only weighs to the nearest 5 
pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, the 
weighmasters would imprint the next lowest multiple of 5 pounds from balance when a dealer 
was buying and vice versa.” 
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evidence indicate that the practice at this stockyard was to 
favor dealers beyond such amount. 

We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transactions 
involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine which had been secretly attached to 
the scale on which respondent’s calves had been weighed and the 
scale tickets had been printed. Complainant then proceeds to 
compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on 
the scale tickets in the transactions involved were false and 
incorrect. 

The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures 
on the tape record in the sequence in which these figures 
appeared. Certain figures on the tape record for which there 
were no corresponding scale tickets were identified as caused 
by the weighmaster’s signal with the electric bell button prior 
to taking a balance. Certain other prints on the tape record for 
which there were no corresponding scale tickets were identified 
as caused by the weighmaster’s signal with the electric bell 
button after he had taken a balance. These indicated the dead 
load. When the tape record figures, other than the balance prints 
just described, were adjusted by subtracting the amount of the 
dead load, these tape record figures were, with significant 
exceptions, closely matched in amount and identical in sequence 
with the scale ticket weights. Differences between the scale 
ticket weights and the adjusted recorder weights for most drafts 
were zero and plus and minus five pounds. The exceptions to 
this close correlation consisted of instances where the scale ticket 
weight varied from the corresponding tape record print by a 
significant amount.? These formed the bases of the charges in 
this proceeding. 


3In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the cor- 
responding tape record print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the data 
appear. Such an examination reveals that the correlation shown 
therein is not only correct but is the only possible correlation 
because the tape record “fits” the scale ticket sequence only 
when one is matched against the other in the way shown in 
such tabulations. It is concluded, on the basis of such correla- 
tion, that respondent bought and sold calves at the stockyard 
at false and incorrect weights. (See Finding of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raises other alleged defects in complainant’s 
method of proof herein. Respondent points to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant due to a failure 
in operation of such recorder and on the basis of such alleged 
fact challenges the accuracy of the Streeter-Amet recorder 
attached to Scale No. 9. In this connection, Thompson testified 
that the reason for not using Scale No. 6 weights was that 
the final test at the close of the investigation showed that both 
the scale and the recorder were in excess of tolerance because 
of a defective timber at that scale. There is no evidence of any 
excess tolerance at Scale No. 9. In fact, the evidence is to the 
contrary. Respondent further contends that the recorder was 
not installed in accordance with the blueprint prepared for its 
installation in that a bolt not shown on the blueprint was substi- 
tuted or utilized. This misconstrues the testimony. Kious testified 
that an anchor bolt on the scale before the installation was re- 
moved and an “S” bolt shown on the blueprint substituted 
therefor as a part of the installation. Respondent apparently 
understood that the use of the word “substituted” by the witness 
meant that an original blueprint prepared for the installation 
showed an anchor bolt instead of the “S” bolt, and that the 
blueprint in evidence was a blueprint changed in that respect 
from an original blueprint. The testimony was that there was 
only one blueprint, the one in evidence, that the recorder was 
installed according to it, that in order to install the “S’ bolt 
according to the blueprint, an anchor bolt had to be removed 
from the scale, not from some other blueprint. No defect in the 
recorder has been pointed out, and we do not believe that the 
attacks upon its accuracy are supported by the record. 


Respondent next questions the comparison or correlation of 
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the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eyewitness testimony as to what happened 
in these instances. As indicated above, the continuity of tape 
weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. 
Occasionally there is a tape number or two for which there is 
no corresponding ticket, but then the perfect pattern resumes. 
A press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or 
suspicious about this. On cross-examination, a witness would 
be asked how he could explain a tape weight for which there 
was no corresponding scale ticket. In answer thereto the witness, 
of course, would have to make certain assumptions based upon 
his knowledge of weighing procedure at the stockyard in relation 
to the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances 
and respondent has not laid any foundation to discredit such 
interpolation of the scale tickets and tapes. Respondent has 
failed by this argument to undermine the “fit” or correlation 
involved. The pattern is there and the absence of scale tickets 
at times is to be expected. This conclusion also applies in those 
instances where complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the 
number of such instances are relatively minor and do not affect 
the correlation constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the entire 
period were relatively minor. Respondent makes several addi- 
tional attacks upon the accuracy and reliability of the scale, 
the Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind on 
the scale, the qualifications of complainant’s scale expert, etc. 
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It need only be said in this regard that such matters did not 
impress the hearing examiner, do not impress us and do not 
detract from our conclusion set forth above.* 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent bought and sold calves at false and incorrect weights is 
the testimony of the five weighmasters. Each weighmaster 
identified scale tickets bearing his signature which relate to 
the weighing transactions described in the Findings of Fact 
and the testimony of the weighmasters indicates that when re- 
spondent sold calves they weighed the calves at more than their 
actual weight and that when respondent purchased calves they 
weighed such calves at less than their actual weight. From their 
testimony, it further appears that the weighing in respondent’s 
favor was accomplished by printing the scale tickets when the 
poise was at such position that the weigh beam was not in 
balance with the load of calves on the scale platform. In addi- 
tion, respondent himself, in a sworn statement, admitted that 
he felt he was getting some advantage in weight with respect 
to livestock weighed for him. Respondent would limit such state- 
ment to restrict such advantage merely to the “break of the 
beam.” Respondent did not so limit it and his explanation 
advanced by respondent’s counsel is lacking in credibility. 


Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did 
not do so knowingly. Respondent did not testify in the proceed- 
ing and so direct testimony by him on the question of his aware- 
ness of the alleged practice was unavailable. Moreover, this 
issue is seldom capable of direct proof. However, whether an 
individual has knowledge of a particular state of affairs is 
usually determined from the totality of all the facts, conduct 
and surrounding circumstances and the inferences which may 
reasonably be drawn therefrom. The fact that respondent 
bought and sold calves at false and incorrect weights on numer- 
ous occasions, the fact that it was a practice of long standing 
at the stockyard for dealers to buy and sell livestock at false 
and incorrect weights and the fact that such practice was 
common knowledge at the stockyard all point to the conclusion 
that respondent knew that he was being favored by incorrect 


? For example, there is no showing how much the scale was affected by the wind, if at all. 
In addition, if the scale were affected by wind, any pressure on the scale platform would prob- 
ably be reflected to the same extent on the Streeter-Amet recording machine. Also, wind did 
not appear to influence other weighings taken on the days involved. 
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and false weights in his purchases and sales of calves. More- 
over, respondent in his sworn statement admitted, in effect, that 
he was aware that he received weight advantage and his failure 
to testify in this regard tends to indicate that such was the case. 
See, e.g., Miller and Company v. United States, 260 F.2d 286, 
290 (7th Cir. 1958), cert. denied, 359 U.S. 907 (1959). Also, 
respondent makes the argument that everyone at the stockyard, 
including officials of the stockyard company, knew of the weigh- 
ing custom in favor of dealers except the dealers themselves. A 
widespread custom of many years’ duration would surely be 
known to the beneficiaries thereof. It is concluded that respond- 
ent knowingly bought and sold calves at the stockyard at false 
and incorrect weights in wilful violation of section 312(a) of 
the act (7 U.S.C. 213(a)).* In effect, respondent availed himself 
of the custom at the stockyard. 

Respondent points to the fact that he complained about his 
weights at the stockyard and that his calves allegedly lost 
weight from time of purchase to time of sale to indicate that 
he did not know of any false weighing in his favor. Respond- 
ent’s statement is to the contrary. Moreover, the record indi- 
cates that the weighmasters gave favorable weights to dealers, 
in part, because of the complaints of the dealers with respect 
to weights. In other words, the impetus or reason for the 
custom was, in part, dealer complaints and the fact that the 
respondent did so complain does not indicate a lack of knowledge 
of false weights on his part. It appears that complaints by 
dealers about weight were a necessary corrollary to the receipt 
of weight advantage and were also a custom of some dealers, 
including respondent, at the stockyard. Also, the alleged shrink 
in respondent’s calves was relatively minor and there is no indi- 
cation in the record how respondent’s experience with respect 
to the shrinkage of weight of calves purchased by him compares 
with the ordinary, normal shrinkage in weight of calves at 
the stockyard in the interim period between purchase and sale. 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act 
(7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 


*It could be argued that respondent was not aware of receiving false weights in each of 
the transactions involved. However, respondent was aware generally of the custom at the 
stockyard and the record does not indicate any reason why respondent should have believed 
that he was not receiving a weight advantage in the transactions involved herein. 
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makes applicable section 10 of an act entitled, “An act to create 
a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). 


II 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceed- 
ing with respect to the respondent herein. Such procedure 
appears to us to have been the most expeditious under the 
circumstances in view of the related nature of the 14 proceed- 
ings. The hearing examiner has wide discretion in the conduct 
of hearings and respondent was not denied procedural due 
process by the procedure utilized. Cf. Cella v. United States, 
208 F.2d 783 (7th Cir. 1953). 


All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his 
business. In view of all the facts and circumstances in the 
record, however, e.g., the prevalence of the practice of weigh- 
masters favoring dealers and the fact that respondent is not 
charged with inducing the weighmasters to give false weights, 
we conclude that suspension of respondent’s registration should 
be ordered for a much shorter period than recommended by 
complainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights and (2) from 
knowingly making, or causing to be made, false entries in the 
accounts, records and memoranda kept by him as a market 
agency and a dealer under the act. 


Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in his business as a market agency and a dealer under the act. 


Respondent is suspended as a registrant under the act for a 
period of 60 days. 
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Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof 
upon respondent. 


(No. 6868) 


In re GEORGE E. MCBRIDE. P&S Docket No. 2295. Decided No- 
vember 30, 1960. 


False Weights—Incorrect Records—Suspension 
of Registration 


Respondent is ordered to cease and desist from knowingly buying and selling 
livestock at false weights and from knowingly making or causing to be 
made false entries in his records. He is suspended as a registrant under 
the act for 30 days. 

Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed January 22, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer 
to buy and sell cattle for his own account at the St. Louis Na- 
tional Stock Yards, National Stockyards, Illinois, and is charged 
with knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness and making or causing to be made false entries in his 
records in wilful violation of sections 312(a), 401 and 402 of 
the act, respectively (7 U.S.C. 213(a), 221 and 222). The 
complaint further alleges that respondent caused the stockyard 
company to issue a scale ticket falsely showing a market agency 
as the seller of livestock and filed a false and incorrect annual 
report, in violation of the act. 


Respondent filed an answer February 14, 1958, in which he 
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admitted that he made the entries in his accounts and records 
set forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. Respondent also denied the remaining 
allegations of the complaint. On February 14, 1958, respondent 
filed a motion to make the complaint more definite and certain 
and to produce various papers for inspection prior to the hear- 
ing. Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, denied re- 
spondent’s motions. 


Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing general 
testimony pertinent to each proceeding. Respondent did not 
object to this procedure. The hearing began June 3, 1958, in 
East St. Louis, Illinois, and with intervening recesses was con- 
cluded November 7, 1958. Respondent was represented by R. E. 
Costello, Jr., and Lew W. Mason, Attorneys at Law, East St. 
Louis, Illinois, and complainant was represented by Benjamin 
M. Holstein and Earl L. Saunders, Office of the General Counsel, 
United States Department of Agriculture. Numerous witnesses 
testified and numerous exhibits were introduced into evidence 
by both parties. 


After the hearing, the parties filed briefs. On March 31, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respondent 
be found to have violated the act as charged, and be ordered to 
cease and desist from such violations and to keep accounts, rec- 
ords and memoranda which fully and correctly disclose all trans- 
actions involved in his business. The hearing examiner further 
recommended that respondent’s registration under the act be 
suspended for one year. Respondent filed exceptions to the hear- 
ing examiner’s report and oral argument was held before the 
Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, George E. McBride, is an individual whose 
business address is P.O. Box 73, National Stockyards, Illinois. 
Respondent was at all times mentioned herein and presently is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois. 
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2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


8. Livestock bought and sold at the stockyard is weighed 
on scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three 
drafts involving the same parties may be printed on the same 
scale ticket. A draft of animals about to be weighed on Scale 
No. 9 is driven onto the scale platform and gates attached 
to each end of the platform are closed in order to confine the 
animals to the platform. As each draft is weighed, the weigh- 
master inserts in the proper place on the scale ticket the date, 
scale number, draft number, number of animals, species, owner’s 
name or initials, buyer, and commission firm. He prints the 
weight by means of a hand operated printing mechanism in- 
corporated in the poise on the weigh beam and signs the 
ticket. When the weighing operation is completed, he presses 
a button which actuates an electric bell as a signal to stockyard 
personnel that the animals may be driven off the platform. In 
executing scale tickets, draft number one is assigned to the 
first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft nunibers are independent 
of the serial numbers on the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
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scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which 
prints the weight on the scale ticket is part of the poise 
assembly and is operated by inserting the ticket in a slot of 
the printing mechanism and pressing a hand lever. The im- 
pression is made by type figures so located on the weigh beam 
that they will register the weight value indicated by the poise 
assembly. The value registered by this printing mechanism is 
determined by the position of the poise assembly on the weigh 
beam and not by the load on the scale platform. After the 
weighmaster has properly balanced the weigh beam, the cor- 
rect weight will appear on the scale ticket only if it is printed 
without moving any part of the poise assembly. If any such 
movement takes place prior to operating the printing lever, the 
printed figure on the scale ticket will be greater than or less 
than the correct weight depending upon the direction in which 
the poise assembly was moved. Pawls attached to the poise 
assembly engage notches in the weigh beam, preventing the acci- 
dental movement of the poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The weigh- 
master generally signaled his intention to balance the scale by 
pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the 
platform clear of animals while the scale was being balanced. 
When this balancing operation was completed, the weighmaster 
again signaled by ringing the bell once to indicate that he was 
ready to weigh the next draft. 
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8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain 
supervisory officials, an automatic weight recording machine 
manufactured by the Streeter-Amet Company was installed on 
Scale No. 9 at the stockyard in order to check the accuracy 
of weights appearing on scale tickets. The machine was located 
under the scale platform, in a pit which was locked and acces- 
sible only to supervisory officials of the stockyard company. 
Each weekend after the close of business, these employees re- 
moved the roll of tape upon which the past week’s weighings 
were recorded, marked the end of the tape with the date, signed 
it, and delivered it to employees of the Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The beginning portion of the tape roll which was left 
in the machine for the next week’s record, or a new roll if one 
was required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 by 
the Streeter-Amet Company operated upon the principle of a dial- 
type automatic scale and it automatically weighed and registered 
the total weight on the platform without regard to the movement 
of the weigh beam or poise. Every contact with the electric bell 
button actuated the printing mechanism of the machine. Accord- 
ingly, when the weighmaster signaled his intention to take a 
balance by pressing the button two or three times, the result 
would appear as two or three impressions on the tape record. 
When the weighmaster signaled completion of the balancing opera- 
tion by a single pressing of the bell button, the result was a 
registration on the tape record made at a time when the scale 
platform was empty and it indicated the “dead load” on the 
platform. 


10. The data from both sources—scale tickets and tape records 
—were assembled in tabular form and introduced in evidence. 
Each exhibit or series of exhibits consists of a scale ticket cover- 
ing a questioned transaction and one or more photostatic sheets 
which lists in chronological order all or some of the weighing 
transactions for that day, including the questioned transaction. 
With each tabular sheet there is included, in photostatic form, 
that portion of the tape record which corresponds to the transac- 
tions listed on the sheet. These sheets show, for each ticket, the 
weight figure appearing on the tape record of the recording ma- 
chine, this weight figure as adjusted to allow for the “dead load” 
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on the platform, and the difference between this adjusted weight 
figure and the scale ticket weight. 


11. In at least 10 instances during the period December 5, 
1956, through April 16, 1957, respondent knowingly engaged 
in the practice of selling calves at the stockyard at false and 
incorrect weights. In such transactions weighmasters employed 
by the stockyard company overweighed the calves which the 
respondent was selling. Specific dates of such transactions and 
other pertinent data with respect thereto are as follows: 


Scale No. Weight 

Date Ticket No. Head Added 
12-5-56 957564 2 25 
12-17-56 945843 2 20 
” ” 4 30 
” ” 3 40 
1-22-57 13379 4 15 
1-24-57 13741 8 15 
2-6-57 45693 5 25 
4-15-57 106073 2 20 
4-16-57 106300 5 25 
” ” 1 25 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
sold livestock at the stockyard as the true and correct weights 
of such livestock. 


13. On August 10, 1956, respondent sold 19 calves to a 
packer at the stockyard and caused the stockyard company in 
weighing such cattle to show on the two scale tickets issued in 
connection therewith that the livestock had been sold by a 
market agency when no selling service was performed by the 
market agency with respect thereto. The original of each of 
the scale tickets was retained in the records of the stockyard 
company and in the usual course of business the scale tickets 
became a part of the records of the market agency involved. 


14. During 1954 respondent did not include in his records 
or in his annual report for that year yardage and feed expenses 
in connection with his sales of livestock through commission 
firms. 


CONCLUSIONS 
I 
Respondent is charged with knowingly engaging in the 
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practice of buying and selling calves at the St. Louis National 
Stock Yards at false and incorrect weights. It is apparent from 
the evidence herein that it was the practice at the stockyard 
for at least some weighmasters to give favorable weights to 
on-the-market and country dealers, that is, print the scale ticket 
to show a weight less than the true weight when the dealer 
was buying calves and to show a weight which was more than 
the true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weigh- 
masters giving dealers “the break of the beam.’ However, 
the testimony and statements of the weighmasters and the com- 
parison of scale tickets and weight recording machine tapes 
introduced into evidence indicate that the practice at this 
stockyard was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transactions 
involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine which had been secretly attached 
to the scale on which respondent’s calves had been weighed and 
the scale tickets had been printed. Complainant then proceeds 
to compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on 
the scale tickets in the transactions involved were false and 
incorrect. 


The identity between a particular registration or print on 
the tape record and a particular scale ticket was clearly estab- 
lished by complainant. Beginning with the first print made by 
the weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged 
in sequence of draft numbers, were compared with the figures 
on the tape record in the sequence in which these figures ap- 
peared. Certain figures on the tape record for which there were 
no corresponding scale tickets were identified as caused by the 
weighmaster’s signal with the electric bell button prior to taking 
a balance. Certain other prints on the tape record for which 


*By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell button 
after he had taken a balance. These indicated the dead load. 
When the tape record figures, other than the balance prints 
just described, were adjusted by subtracting the amount of 
the dead load, these tape record figures were, with significant 
exceptions, closely matched in amount and identical in sequence 
with the scale ticket weights. Differences between the scale 
ticket weights and the adjusted recorder weights for most 
drafts were zero and plus and minus five pounds. The excep- 
tions to this close correlation consisted of instances where the 
scale ticket weight varied from the corresponding tape record 
print by a significant amount.? These formed the bases of the 
charges in this proceeding. 

The correspondence between the scale tickets and the tape 
is obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible corre- 
lation because the tape record “fits” the scale ticket sequence 
only when one is matched against the other in the way shown 
in such tabulations. It is concluded, on the basis of such correla- 
tion, that respondent sold calves at the stockyard at false and 
incorrect weights. (See Finding of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raises other alleged defects in complainant’s 
method of proof herein. Respondent points to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a failure 
in operation of the recorder and on the basis of such alleged 
fact challenges the accuracy of the Streeter-Amet recorder 
attached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 
final test at the close of the investigation showed that both 
scale and recorder were in excess of tolerance because of a de- 
fective timber at that scale. There is no evidence of any excess 
tolerance at Scale No. 9. In fact, the evidence is to the contrary. 


7In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor 
the dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and 
the corresponding tape record print was utilized by complainant except where more than 
one draft was printed on a scale ticket. 
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Respondent further contends that the recorder was not installed 
in accordance with the blueprint prepared for its installation 
in that a bolt not shown on the blueprint was substituted or 
utilized. This misconstrues the testimony. Kious testified that 
an anchor bolt on the scale before the installation was removed 
and an “S” bolt shown on the blueprint substituted therefor as 
a part of the installation. Respondent apparently understood 
that the use of the word “substituted” by the witness meant 
that an original blueprint prepared for the installation showed 
an anchor bolt instead of the “S” bolt, and that the blueprint 
in evidence was a blueprint changed in that respect from an 
original blueprint. The testimony was that there was only one 
blueprint, the one in evidence, that the recorder was installed 
according to it, that in order to install the “S” bolt according 
to the blueprint, an anchor bolt had to be removed from the 
scale, not from some other blueprint. No defect in the recorder 
has been pointed out, and we do not believe that the attacks 
upon its accuracy are supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scalé ticket could be found and no one 
could explain these by eye-witness testimony as to what hap- 
pened in these instances. As indicated above, the continuity of 
tape weights and numbered scale ticket weights is apparent 
when tickets in consecutive order are placed beside a tape strip. 
Occasionally there is a tape number or two for which there is 
no corresponding ticket, but then the perfect pattern resumes. 
A press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed 
when no ticket was printed. There is nothing unclear, assumed 
or suspicious about this. On cross-examination, a witness would 
be asked how he could explain a tape weight for which there 
was no corresponding scale ticket. In answer thereto the witness, 
of course, would have to make certain assumptions based upon 
his knowledge of weighing procedure at the stockyard in relation 
to the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances 
and respondent has not laid any foundation to discredit such 
interpolation of the scale tickets and tapes. Respondent has 
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failed by this argument to undermine the “fit” or correlation 
involved. The pattern is there and the absence of scale tickets 
at times is to be expected. This conclusion also applies in those 
instances where complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the number 
of such instances are relatively minor and do not affect the 
correlation constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investigation 
to indicate a lack of uniformity and, inferentially, a shortcoming 
in the weight recording machine or complainant’s comparison 
in issue. However, balance changes for specific days were very 
slight and, in fact, balance changes during the entire period 
were relatively minor. Respondent makes several additional at- 
tacks upon the accuracy and reliability of the scale, the Streeter- 
Amet recorder and other elements of complainant’s proof, such 
as the condition of the scale, the effect of wind on the scale, the 
qualifications of complainant’s scale expert, etc. It need only be 
said in this regard that such matters did not impress the hearing 
examiner, do not impress us and do not detract from our con- 
clusion set forth above.® 

Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that re- 
spondent sold calves at false and incorrect weights is the testi- 
mony of the weighmasters who printed the scale tickets in the 
transactions involved herein. Each such weighmaster identified 
scale tickets bearing his signature which relate to the weighing 
transactions described in the Findings of Fact and the testimony 
of the weighmasters indicates that when respondent sold calves 
they weighed the calves at more than their actual weight.‘ 
From their testimony, it further appears that the weighing 
in respondent’s favor was accomplished by printing the scale 
tickets when the poise was at such position that the weighbeam 
was not in balance with the load of calves on the scale platform. 


3 For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. Also, 
wind did not appear to influence other weighings taken on the days involved. 

*The fact that respondent’s name does not appear on the scale tickets involved herein 
does not necessarily indicate that the weighmasters were unaware that respondent’s calves 
were being weighed in the transactions involved. The record demonstrates that at times deal- 
ers accompanied their cattle to the scale when such livestock were sold by a market agency 
and that the weighmasters gave favorable weights to dealers and not to market agencies. 
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Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did 
not do so knowingly. Respondent did not testify in the proceed- 
ing and so direct testimony by him on the question of his aware- 
ness of the alleged practice was unavailable. Moreover, this 
issue is seldom capable of direct proof. However, whether an 
individual has knowledge of a particular state of affairs is 
usually determined from the totality of all the facts, conduct 
and surrounding circumstances and the inferences which may 
reasonably be drawn therefrom. The fact that respondent sold 
calves at false and incorrect weights on numerous occasions, the 
fact that it was a practice of long standing at the stockyard for 
dealers to buy and sell livestock at false and incorrect weights 
and the fact that such practice was common knowledge at the 
stockyard all point to the conclusion that respondent knew that 
he was being favored by incorrect and false weights in his 
sales of calves. Moreover, respondent’s failure to testify in 
this regard tends to indicate that such was the case. See, ¢.g., 
Miller and Company v. United States, 260 F.2d 286, 290 (7th 
Cir. 1958), cert. denied, 359 U.S. 907 (1959). Also, respondent 
makes the argument that everyone at the stockyard, including 
officials of the stockyard company, knew of the weighing custom 
in favor of dealers except the dealers themselves. A widespread 
custom of many years’ duration would surely be known to the 
beneficiaries thereof. It is concluded that respondent knowingly 
sold calves at the stockyard at false and incorrect weights in 
wilful violation of section 312(a) of the act (7 U.S.C. 213(a)).5 
In effect, respondent availed himself of the custom at the stock- 
yard. 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act (7 
U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which makes 
applicable section 10 of an act entitled, “An act to create a 
Federal Trade Commision, to define its powers and duties, and 
for other purposes” (15 U.S.C. 50). 


5It could be argued that respondent was not aware of receiving false weights in each of 
the transactions involved. However, respondent was aware generally of the custom at the 
stockyard and the record does not indicate any reason why respondent should have believed 
that he was not receiving a weight advantage in the transactions involved herein. 
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II 


The record clearly indicates that respondent caused the stock- 
yard company to show falsely on scale tickets issued in connec- 
tion with livestock which respondent sold that such cattle were 
sold by a market agency at the stockyard when such market 
agency performed no selling services in connection therewith. 
Copies of the false scale tickets were made a part of the records 
of the stockyard company and the market agency. Such practice 
constitutes a wilful violation of section 312(a) of the act and 
section 402 thereof in the same manner as found above in con- 
nection with the false weights in respondent’s accounts and 
records. The alleged fact that packers refused to buy calves 
directly from dealers does not make the proscribed practice any 
less a violation of the act. Also, during 1954 respondent did 
not record in his books or list in his annual report yardage and 
feed expenses incurred in the sales of his livestock through 
commission firms in violation of section 401 of the act. The 
incorrect tabulation and reporting of yardage and feed appears 
to have resulted from a misunderstanding as to the method of 
keeping such expenses and, therefore, did not violate section 
402 of the act, as wilfullness is an element for the violation of 
such section. No suspension of respondent’s registration should 
be ordered for this practice. 


III 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceeding 
with respect to the respondent herein. Such procedure appears 
to us to have been the most expeditious under the circumstances 
in view of the related nature of the 14 proceedings. The hearing 
examiner has wide discretion in the conduct of hearings and 
respondent was not denied procedural due process by the pro- 
cedure utilized. Cf. Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953). 

All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue. requiring 
respondent to keep accounts, records and memoranda which 
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fully and correctly disclose all transactions involved in his busi- 
ness. In view of all the facts and circumstances in the record, 
however, e.g., the prevalence of the practice of weighmasters 
favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give the false weights, we 
conclude that suspension of respondent’s registration should be 
ordered for a much shorter period than recommended by com- 
plainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights and (2) 
from knowingly making, or causing to be made, false entries 
in the accounts, records and memoranda kept by him or others 
under the act. 


Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in his business as a dealer under the act. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondent. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6869) 


P&S Docket No. 2501. Order issued November 1, 1960, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6870) 
LAURENCE P. FLETCHER v. KENNETH F. DONOHUE, d/b/a RICE 


BROTHERS LIVESTOCK COMMISSION COMPANY, AND THE SIOUX 
City StocK YARDS COMPANY. P&S Docket No. 2491. Order 
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issued November 2, 1960, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 6871) 


THE AUSTER COMPANY, INC. v. NASH-DE CAMP COMPANY. 
PACA Docket No. 7795. Decided November 2, 1960. 


Failure to Deliver—Damages 


Respondent’s failure to deliver was a breach of the contract and respondent is 
ordered to pay damages to complainant. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Seward R. Moore, 
of Minneapolis, Minnesota, for respondent. Mr. John S. Griffin, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 27, 1957, 
followed by a formal complaint filed on September 4, 1959. 
Complainant seeks to recover as reparation $841.93, which is 
the loss alleged to have been suffered because respondent failed 
to deliver a carload of nectarines sold to complainant. 


A copy of the Department’s report of investigation was served 
upon complainant on October 12, 1959. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon the respondent on the same date. An answer was filed by 
respondent on November 138, 1959, wherein respondent alleges 
that the car of nectarines was sold to the complainant “subject 
to accomplishment of diversion to complainant at Chicago,” and 
that the diversion was not accomplished. 


A hearing was held at Visalia, California on June 1, 1960. 
The complainant was not represented at the hearing, but deposi- 
tions of complainant’s president and sales manager and a rail- 
road company employee, together with attached exhibits, were 
offered in evidence by the presiding officer at the request of 
complainant. Respondent’s vice-president, Franklin Gindig, and 
its sales manager, L. A. Carmichael, appeared and testified in 
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behalf of respondent. Two depositions, together with a number 
of documents, were received in evidence on behalf of respondent. 
Neither party was represented at the hearing by counsel. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago 8, Illinois. 


2. Respondent, Nash-De Camp Company, is a corporation 
whose address is P. O. Box 1391, Visalia, California. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about August 6, 1957, in the course of interstate 
commerce and by oral contract, respondent through its broker, 
Steinberg Bros. Company, sold to complainant one carload of 
La Grande Nectarines consisting of 1125 lugs—835 lugs size 
60, and 290 lugs size 70, at a price of $2.10 per lug plus pre- 
cooling charges of $50, f.o.b. shipping point-inspected and ac- 
cepted track Chicago. 


4. An invoice was prepared by Steinberg Bros. Company on 
August 6, 1957, covering the sale of the nectaries to complainant 
and showing the terms as set forth in Finding of Fact 3. The 
invoice contained no notation that the sale was made subject 
to accomplishment of diversion. A second invoice was prepared 
on August 7, 1957, by respondent, showing the sale of 1125 
lugs of La Grande Nectarines, size 70 and larger, to complain- 
ant at a price of $2.10 per lug. This invoice contained no nota- 
tion that the sale was made subject to accomplishment of 
diversion. 


5. Car RD 13699 containing the 1125 lugs of La Grande 
Nectarines was originally shipped from Reedley, California, on 
July 31, 1957. It was billed to respondent, at Chicago, Illinois. 
The car arrived late on August 5, and on August 6 Steinberg 
Bros. Company attempted to sell the nectarines to several dif- 
ferent prospective purchasers without success. 


6. On August 6, 1957, at 1:45 p.m., respondent issued a 
diversion order to the railroad company diverting car RD 
13699 to Peter Condakes at Boston, Massachusetts. This diver- 
sion order was placed prior to the sale of the nectarines con- 
tained in car RD 13699 to complainant. 


ber 
nt. 
efs 


ion 


ion 
me 
sed 


ate 
er, 


ize 
re- 
ac- 


AUSTER CO. v. NASH-DE CAMP CO. 1301 
Cite as 19 A.D. 1299 


7. Following the sale of the nectarines contained in car 
RD 18699 to complainant, respondent through its broker, Stein- 
Iberg Bros. Company, placed an order with the railroad com- 
pany releasing the car to complainant at Chicago. This order 
was placed at 3:55 p.m., C.S.T., on August 6, 1957. 


8. At the time this order was placed with the carrier, car 
RD 13699 was being pulled from the Chicago Produce Terminal 
by the Chicago River and Indiana Railroad for movement to 
Boston. 


9. Shortly after the filing of the order releasing car RD 
13699 to complainant, the railroad company notified Steinberg 
Bros. Company that the release was received too late to be 
accomplished, as the car had been pulled from the Chicago Pro- 
duce Terminal. 


10. At 1:10 p.m. on August 8, 1957, complainant issued to 
the Chicago Produce Terminal a diversion order diverting car 
RD 13699 to Food Fair Stores, Linden, New Jersey. Shortly 
thereafter, complainant was notified by the railroad that the 
car had been moved out on an earlier diversion order and was 
at that time en route to Baltimore. 


11. On August 8, 1957, Clark C. Auster, president and sales 
manager of the complainant, called Lawrence K. Steinberg, re- 
spondent’s agent, and informed him that the carload of necta- 
rines which he had purchased from respondent had been sold 
by complainant, and that complainant was holding the re- 
sponsible party liable for any damages complainant might suf- 
fer because the car was not delivered in accordance with the 
agreement. This advice by telephone was confirmed by letter 
dated August 8, 1957. 

12. Respondent took no action to divert car RD 13699 back 
to complainant, or to complainant’s customer at Linden, New 
Jersey, subsequent to its having been moved from the Chicago 
Produce Terminal. Respondent did not attempt to furnish com- 
plainant with another car of nectarines at the contract price. 


18. An informal complaint was filed on December 27, 1957, 
which was within 9 months after the cause of action herein 
accrued. 

CONCLUSIONS 


There are two principal issues for determination in this case. 
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The first is whether the sale of 1125 lugs of nectarines con- 
tained in car RD 13699 to complainant was made “subject to 
accomplishment of diversion.” We conclude that the sales con- 
tract did not contain this qualification. 


Respondent’s sales manager testified at the hearing that he 
instructed his agent in Chicago to sell the car subject to the 
accomplishment of diversion. Lawrence Steinberg, respondent’s 
broker, testified by deposition that he quoted the car of necta- 
rines to complainant “subject to accomplishment of diversion 
and shipper’s confirmation.” We note, however, that the invoice 
which was prepared by Steinberg Bros. Company covering the 
sale was completely silent as to any condition relative to diver- 
sion. The same is true with respect to the invoice prepared by 
respondent and forwarded to the complainant. Even more im- 
portant, however, is the fact that respondent’s sales manager 
testified at the hearing that whenever he made a sale by tele- 
phone he completed a form entitled “Telephone Quotation.” 
Such a document was prepared by respondent’s sales manager 
covering his telephone conversation with Larry Steinberg about 
the sale of 1125 lugs of nectarines in car RD 13699. Although 
this memo or note, which was prepared at the time of the con- 
versation with Steinberg, contained substantially all of the con- 
ditions of the sale and indicates that the car had previously been 
diverted to Boston, it contained nothing to indicate that the 
nectarines were to be sold to complainant subject to accomplish- 
ment of diversion. 

Complainant’s president, testified by deposition that he was 
not informed the car had previously been diverted to Boston, 
nor was anything said to him with respect to the sale being 
subject to accomplishment of diversion. The nectarines were 
examined by complainant on track at the Chicago Produce 
Terminal in the early afternoon of August 6. The sale was con- 
summated after this inspection by complainant. According to 
complainant, there was nothing about the transaction which 
would lead complainant to believe the car had previously been 
diverted to Boston and that it would be available to him only if 
the prior diversion order were canceled before the car could be 
pulled for forwarding to Boston. 


It has been repeatedly held that written evidence prepared 
at the time the transaction took place should be given more 
weight than subsequent statements of interested parties. See 
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Chalona Bros. v. Associated Fruit Distributors, Inc., 10 A.D. 
1430, 1482; George F. Wilke & Company v. Sam Bailin, 6 A.D. 
814; and Morris Bros. Fruit Company v. New Jersey Produce 
Company, 4 A.D. 863. On the basis of the evidence, we must 
conclude that respondent’s failure to deliver to complainant a 
carload of nectarines in compliance with the contract was a 
violation of section 2 of the act. We conclude also that complain- 
ant is entitled to damages resulting from respondent’s failure 
to deliver. 

We turn now to the second question, which is the amount of 
damages to which complainant is entitled. It is well settled 
that the measure of damages where goods have not passed to 
the buyer, and the seller wrongfully neglects or refuses to de- 
liver, is the difference between the contract price and the 
market price of the goods at the time when they should have 
been delivered. See A. R. Associates v. Sacramento Frosted 
Foods Company, 16 A.D. 157; Maryland Trading Company v. 
California Frozen Foods, 16 A.D. 1266; Western Fruit Distribu- 
tors, Lid. v. Turlock Frozen Foods, Inc., 17 A.D. 780; and 
Pearce-Young-Angle Company, Inc. v. Turlock Frozen Foods, 
Inc., 18 A.D. 438. 

The carload of nectarines was sold to complainant on August 
6, 1957, after inspection by complainant at Chicago, and should 
have been delivered to it on that date. The measure of damages 
is, therefore, the difference between the contract price and the 
market price of the nectarines in Chicago on August 6, 1957. 
The U. S. Department of Agriculture Market News Reports 
show that 717 lugs of La Grande Nectarines were sold on the 
Chicago auction on August 6, 1957, at an average price of $2.75 
per lug. The market report of Jerome A. Larocco Co., Chicago, 
Illinois, for August 6, 1957, also shows the same 717 lugs of 
nectarines sold on the Chicago auction at the average price of 
$2.75 per lug. Larocco’s market report, however, has the sales 
broken down as to size and indicates that size 60 brought a price 
of $3.18, and size 70 a price of $2.95 per lug. 

The uncontradicted evidence is that sales at auction in the 
large terminal markets are usually in small lots and bring a 
higher return than car lot sales. The record, however, is silent 
as to the difference in price between the auction sales and car 
lot sales and we must, therefore, accept the best evidence which 
is available, which is the sale of 717 lugs at Chicago on August 
6, 1957. The value of 835 lugs of the nectarines in question, 
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size 60, at Chicago on August 6, 1957, was $2,655.30, and the 
value of 290 lugs, size 70, was $855.50, or a total of $3,510.80. 
Complainant agreed to pay respondent $2.10 per lug, f.o.b. 
shipping point, or a total of $2,362.50, plus cooling charges of 
$50.00 and freight charges of $723.95, making a total of 
$3,136.45. This amount subtracted from $3,510.80 leaves a dif- 
ference of $374.35, which represents the damages suffered by 
complainant. 

The contention of respondent that as a matter of law the 
sale to Auster was conditional on accomplishment of diversion 
because of the Department’s regulations covering “in transit,” 
“roller,” or “rolling car’ or “tramp car sales” is totally without 
merit. The evidence in this case indicates that complainant was 
not informed that the car was in transit. Moreover, there is no 
evidence that the carrier failed to accomplish diversion where 
such diversion could be accomplished 

Respondent also contends that complainant’s proper claim is 
against the railroad and not against respondent. If the railroad 
was at fault and is liable to anyone, it is liable to respondent, 
since the diversion order which the railroad failed to accomplish 
was issued by respondent, not by complainant. 

Respondent takes exception to the rulings of the presiding 
officer with respect to certain exhibits attached to the deposition 
of Clark C. Auster. A simple reading of the deposition discloses 
that the documents referred to were clearly described and were 
the same as exhibits which had been attached to the complaint 
previously furnished to respondent. The rulings of the presiding 
officer were correct. 

The contentions of respondent that the complaint was not 
filed within 9 months of the time when the cause of action 
accrued, and that the contract was invalid because it was not 
in writing, raise points which have long been settled. Section 
47.3 of the Department’s Rules of Practice under the Perishable 
Agricultural Commodities Act, 1930, clearly provides that the 
complaint may be filed informally by telegram or letter so long 
as the essential facts of the transaction are set forth. Such a 
rule is not contrary to the provisions of the act. (7 U.S.C. 
499f(a)). See Deschutes Val. Potato Co. v. Santa Barbara 
Foods, 15 A.D. 165; Edwin C. Brown v. Battleground Farms, 
16 A.D. 1289. As to the Statute of Frauds, the Uniform Sales 
Act has been adopted in Illinois where this contract was entered 
into and the Statute of Frauds in that State is procedural in 
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nature and not available as a defense in a proceeding brought 
under the Perishable Agricultural Commodities Act. Spada 
Distributing Co., Inc., v. The Auster Co., Inc., 10 A.D. 1511; 
Great Western Food Distrs., Inc. v. Meltzer & Sons, 12 A.D. 
156; and Joseph Rothenberg v. H. Rothstein & Son, 183 F. 2d 
542. 


It is our conclusion that reparation should be awarded to the 
complainant against respondent in the sum of $374.35, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $374.35, 
with interest thereon at the rate of 5 percent per annum from 
September 1, 1957, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 6872) 


EL MORRO CORPORATION v. J. D. HAMILTON FRUIT Co., INC. 
PACA Docket No. 7761. Decided November 2, 1960. 


Real Party in Interest—Brokerage 


It is concluded that complainant has sustained its burden of proving that re- 
spondent was the real party in interest in connection with these transac- 
tions and that respondent is liable to complainant for the amount of 
brokerage requested. 

Bernstein, Weiss, Hammer & Porter, of New York, New York, for com- 
plainant. Whitmore & Whitmore, of Wenatchee, Washington, for re- 
spondent. Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on April 16, 1959, and 
the formal complaint was filed on August 3, 1959. Complainant 
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seeks an award of reparation in the amount of $1,702.20, which 
is alleged to be the balance of brokerage due complainant from 
respondent in connection with carlot shipments of potatoes 
sold by complainant in 1957 and in 1958 on behalf of respondent. 


A copy of the Department’s report of investigation was 
served upon complainant on September 3, 1959. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on September 9, 1959. Respondent filed 
an answer on September 28, 1959, denying the material allega- 
tions of the complaint. Respondent requested an oral hearing. 


An oral hearing was held at Wenatchee, Washington, on 
June 20, 1960, at which respondent was represented by counsel. 
On behalf of complainant, the deposition of Theodore Parver 
was offered and received in evidence. J. D. Hamilton and Nor- 
man Hamilton appeared and testified for respondent. A brief 
was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, El Morro Corporation, is a corporation 
whose aadress is 99 Hudson Street, New York 13, New York. 


2. Respondent, J. D. Hamilton Fruit Co., Inc., is a corpora- 
tion whose address is P. O. Box 1019, Wenatchee, Washington. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. From about September 14, 1957, through about September 
12, 1958, complainant acted as respondent’s broker in the sale 
of 52 carlot shipments of potatoes which were shipped in inter- 
state commerce. 


4. The total agreed brokerage on these shipments amounted 
to $1,902.20, on which sum respondent has paid complainant 
only $200. 


5. The informal complaint was filed on April 16, 1959, which 
was within 9 months after the causes of action accrued as to 
the 1958 transactions, but was not within 9 months as to the 
trar sactions in 1957. 


CONCLUSIONS 


It is not denied that complainant rendered the services al- 
leged nor is there any dispute as to the amount of the brokerage 
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claimed. It is respondent’s position, however, that the services 
for which complainant demands payment were rendered to 
another and separate entity known as “Hamilton Produce 
Company.” 

It appears that respondent, the J. D. Hamilton Fruit Co., 
Inc., was incorporated in 1946 and developed into a successful 
dealer in fruit, principally apples. In the early 1950’s the 
Columbia Basin was opened up for settlement and in 1955 the 
respondent corporation was approached by a group of these 
new settlers and farmers for the purpose of packing and market- 
ing their produce, principally potatoes. For this purpose a 
corporation known as the “Hamilton Produce Company” was 
organized. This corporation later became the Hamilton Produce 
Company of Moses Lake. Later two other corporations were 
organized for the same purpose, the Hamilton Produce Com- 
pany of Othello and the Hamilton Produce Company of Quincy. 
J. D. Hamilton, founder and retired General Manager of the 
respondent corporation, and his son, Norman Hamilton, who 
succeeded him as General Manager, each held a single share in 
the three produce company corporations. The other shares were 
all owned by grower member incorporators. 


Since complainant had been one of respondent’s major mar- 
keting outlets for apples, it was quite natural that J. D. Hamil- 
ton and his son would contact complainant for the purpose of 
marketing potatoes. The necessary arrangements were made 
and complainant began acting as sales agent for the “Hamilton 
Produce Company.” Thereafter all of complainant’s transactions 
concerning apples continued to be with respondent but all trans- 
actions concerning potatoes were with the “Hamilton Produce 
Company.” It is complainant’s contention that despite this 
distinction made in the preparation of statements, confirma- 
tions and the like, respondent was at all times considered to be 
the real party in interest, that such distinction was requested 
by J. D. Hamilton and his son for respondent’s convenience 
in segregating the fruit business from the produce business. 
It is respondent’s position, on the other hand, that complain- 
ant’s services in the marketing of potatoes were never re- 
quested to be made on behalf of respondent but that at all 
times it was clearly understood that complainant’s services 
in this commodity were to be on behalf of the three produce 
companies known collectively, so it is alleged, as “Hamilton 
Produce Company.” The deposition of Theodore Parver and 
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the oral testimony of J. D. Hamilton and Norman Hamilton 
are conflicting in this regard and to determine whether com- 
plainant has sustained the burden of proving its case we must 
turn to the other evidence. 

At this point it may be well to mention that the affairs of 
the three produce company corporations were not successful 
and eventually all three were involved in some type of insolv- 
ency proceedings. It is argued by respondent that because of 
the insolvency on the part of the produce company corporations, 
complainant is attempting to transfer liability from them to 
respondent. 

Attached to Mr. Parver’s deposition were several exhibits. 
Exhibits 1 and 2 were explanatory portions of two checks 
written by respondent to the order of complainant. These checks 
account for the $200 credit on the total brokerage of $1,902.20 
involved in this case. Two other exhibits, Exhibits 6 and 7, 
were explanatory portions of two checks written by respondent 
to the order of complainant, each in the amount of $36, which 
checks were for brokerage charges on earlier shipments of pota- 
toes not involved in this case. 

Norman Hamilton testified that the reason these four potato 
brokerage checks were written on respondent’s bank account was 
that the “Hamilton Produce Company” bank account remained 
active only during and immediately following its shipping sea- 
son. He further testified that it was not customary for the 
“Hamilton Produce Company” to issue checks in its off season, 
that in these four instances the checks represented advances 
by respondent to the “Hamilton Produce Company” to pay the 
latter’s left over accounts. 

To offset the importance of these four exhibits to Mr. Parv- 
er’s deposition, respondent offered in evidence respondent’s 
Exhibits 1 and 2 which contained copies of fifteen checks (in- 
cluding the explanatory portions) written by the “Hamilton 
Produce Company” to the order of complainant in payment of 
total brokerage on potatoes for the years 1956 and 1957 in the 
amount of $4,657.50. 

Attached to the fifteen copies of checks just referred to were 
the original invoices from complainant, all of which were billed 
to the “Hamilton Produce Company.” Respondent’s Exhibit 3 
contained all of complainant’s original invoices for the unpaid 
brokerage charges involved in this case. All of these were like- 
wise billed to the “Hamilton Produce Company.” 
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Exhibit 2 attached to Mr. Parver’s deposition and referred to 
above was the explanatory portion of respondent’s check in the 
amount of $200, one-half of which was a payment on potato 
brokerage charges and the other half of which was an interest 
payment on complainant’s loan account to respondent. Respond- 
ent’s Exhibit 6 is complainant’s interest statement addressed 
to respondent showing the $100 credit. Respondent’s Exhibit 7 
is complainant’s potato brokerage statement addressed to “Ham- 
ilton Produce Company” showing the other $100 credit. Respond- 
ent attaches considerable importance to these two exhibits as a 
good illustration of the care which complainant exercised to keep 
the transactions of the respondent corporation distinct from the 
transactions of the “Hamilton Produce Company.” 


When all of the evidence is carefully considered, we must 
conclude that complainant has sustained the burden of proving 
its case which is that the respondent was the real party in inter- 
est as far as complainant’s sales on behalf of the “Hamilton 
Produce Company” were concerned. To begin with, there was 
no separate entity of “Hamilton Produce Company.” There 
were three produce company corporations but these were the 
Hamilton Produce Company of Moses Lake, the Hamilton Pro- 
duce Company of Othello, and the Hamilton Produce Company 
of Quincy. These three corporate entities were apparently all 
licensed under the act and were located in the respective cities 
included in their names. There is absolutely no evidence that 
complainant ever knowingly dealt with any one of these three 
produce company corporations. Complainant no doubt was aware 
of the existence of these three corporations and may have sus- 
pected that respondent had some interest in them. But com- 
plainant’s dealings were with respondent which corporation held 
itself out to the world as both the J. D. Hamilton Fruit Co., Inc., 
and the “Hamilton Produce Company.” Highly significant in 
this regard is Exhibit 4 to Mr. Parver’s deposition. There the 
printed letterhead contains in large caps the words “Hamilton- 
Wenatchee.” Immediately above and in much smaller caps are 
the words “Hamilton Produce Company” to the left and the 
words “The J. D. Hamilton Fruit Company” to the right. The 
letter addressed to Mr. Parver is signed by J. D. Hamilton on 
the respondent’s behalf. It is significant also that respondent 
made no attempt at the hearing to refute Mr. Parver’s deposi- 
tion answer to question 11 of the cross-interrogatories wherein 
he stated that respondent, in making application for its license 
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under the act, advised the Department that it also used the 
trade name of the “Hamilton Produce Company.” 


Not much importance is attached to the fact that complainant 
was meticulous in keeping the apple transactions in the name 
of the respondent and the potato transactions in the name of the 
“Hamilton Produce Company.” It was certainly a logical way 
of distinguishing the crop involved. It is noted that regardless 
of whether the addressee was the respondent in fruit cases or 
the “Hamilton Produce Company” in produce cases, the address 
remained identical. 

Exhibit 5 to Mr. Parver’s deposition is also of considerable 
interest. It is on ““Hamilton-Wenatchee” stationery and is signed 
by Norman Hamilton on behalf of respondent. The letter, dated 
May 27, 1959, is addressed to Mr. Parver and the first two 
paragraphs are as follows: 

We answered today the letter from PACA, informally 
asking for the brokerages due you. Our reply is en- 
closed, and stands as “official” as far as PACA is con- 
cerned. 


Obviously, Jack and I would not want to hide behind 
the Produce Companies’ bankruptcy proceedings in this 
matter—for our relationship has always been on a 
personal basis. 


In our opinion, the preponderance of the evidence established 
that complainant rendered its brokerage services to respondent, 
which services amounted to $1,902.20. However, the complaint 
was not filed within 9 months after the causes of action accrued 
as to the transactions which were negotiated in 1957. Brokerage 
on the 14 transactions in 1957 amounted to $504. Respondent 
made 2 payments of $100 each on the 1957 brokerage, thus the 
amount barred by the statute is reduced to $304. Deducting 
the $304 from the outstanding unpaid brokerage of $1,702.20 
leaves a balance of $1,398.20, which is still due complainant 
from respondent. Accordingly, it is concluded that respondent’s 
failure to pay the latter sum is in violation of section 2 of the 
act. Reparation should be awarded to complainant in the amount 
of $1,398.20, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, the sum of $1,398.20, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1958, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 6873) 


ERNIE JOHNSON & SON v. SToP & SHOP, INC. PACA Docket No. 
7924. Decided November 2, 1960. 


Petition for Reconsideration—Dismissal 


The order of October 10, 1960, is supported by the evidence of record and the 
law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 10, 1960, dismissing the com- 
plaint. Copies of this order were served upon the parties. On 
October 18, 1960, complainant filed a petition for reconsidera- 
tion, based upon certain alleged errors in the previous order, 
which petition was filed within the time allowed for such filing. 

Complainant’s petition has been carefully considered, and 
the order of October 10 has received our careful reconsideration. 
We find no error in our previous order. In our opinion, the 
order of October 10, 1960, was amply supported by the evidence 
of record and the law applicable thereto. Accordingly, complain- 
ant’s petition is hereby dismissed without prior service upon 
respondent. 

Copies of this order shall be served upon the parties. 


(No. 6874) 


WM. KOENIG & SONS v. ROLF IRWIN PRoDUCE. PACA Docket 
No. 7944. Decided November 4, 1960. 
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Purchase and Sale—Liability 


From the evidence it is concluded that this was a purchase and sale transac- 
tion, that respondent failed to prove a breach of the contract on the part 
of complainant, and that respondent is liable for the balance of the pur- 
chase price. 

Rognlien and Hash, of Kalispell, Montana, for complainant. Mr. Fred H. 
Andrews, of Yakima, Washington, for respondent. Mr. Karl A. Kern, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on September 14, 1959. 
The formal complaint was filed on January 29, 1960. Complain- 
ant requests an award of reparation in the sum of $700, alleged 
to be the purchase price of a carload of seed potatoes, contain- 
ing 400 100-lb. sacks, sold to respondent on March 25, 1959. 


A copy of the Department’s report of investigation was served 
upon complainant on March 28, 1960. On the same date, a copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent. 


Respondent’s answer, in which he denied liability, was filed 
on April 19, 1960, and contained a request for an oral hearing. 
Respondent alleged as an affirmative defense that the carload of 
seed potatoes was accepted by respondent on consignment to 
be sold at a price to realize for complainant $1.75 per hundred- 
weight; that respondent was to pay complainant said amount 
at the time respondent collected the purchase price from the 
purchaser; and that since the purchaser had not paid respond- 
ent, respondent owed complainant nothing as of the time the 
answer was prepared. Respondent’s answer was amended at the 
hearing and included a counterclaim. In his amended answer, 
respondent alleged by way of an alternative affirmative defense 
that the seed potatoes were not of merchantable quality and not 
satisfactory for planting and harvesting and that, therefore, 
the purchaser of the seed potatoes had refused to pay for them. 
In his counterclaim, respondent alleged that because the seed 
potatoes were not of merchantable quality, respondent had been 
deprived of a commission in the amount of $100 and that 
consequently respondent had been damaged in that amount. 


A. 
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An oral hearing was held at Yakima, Washington, on June 
21, 1960. Complainant was not represented by counsel at the 
hearing. The oral testimony of Wanda Koenig and Herbert 
Koenig was received for complainant. Respondent was repre- 
sented by counsel at the hearing. The oral testimony of Albert 
B. Schinnaman was received for respondent. Briefs were sub- 
mitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Wanda Koenig, 
Herbert Koenig, and Robert Koenig, doing business as Wm. 
Koenig & Sons, whose address is Route 3, Kalispell, Montana. 
At the time of the transaction involved herein, complainant 
was not licensed or subject to license under the act. 


2. Respondent is an individual, Rolford M. Irwin, doing busi- 
ness as Rolf Irwin Produce, whose address is 401 South Front 
Street, Yakima, Washington. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about March 25, 1959, in the course of interstate 
commerce, respondent ordered from complainant seven carloads 
of Montana Certified Blue Tag seed potatoes, at $1.75 per 
hundredweight, f.o.b. Whitefish, Montana. Each car, containing 
400 100-lb. sacks, was to be shipped to respondent at Pasco, 
Washington. 


4. Three of the seven carloads of seed potatoes were shipped 
by complainant in compliance with the contract, the third car- 
load having been shipped on or about April 3, 1959, in car 
WHIX-70009, after having been Federally inspected. Before the 
last four cars of the seven-car order were shipped, respondent 
canceled his order. 


5. On September 28, 1959, the Department received, on be- 
half of complainant, respondent’s check in the amount of $1,400, 
being payment in full for the first and second carloads of pota- 
toes which were shipped to respondent by complainant. 


6. Respondent has not paid complainant the $700 purchase 
price for the third carload of potatoes, although complainant 
has demanded payment therefor. 


7. An informal complaint was filed on September 14, 1959, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The first issue posed for decision herein relates to the terms 
of the contract between the parties. The evidence establishes 
that in March of 1959, Herbert and Robert Koenig, while in 
Yakima, Washington, on a selling trip for complainant, sold to 
respondent two carloads of commercial potatoes, which are not 
involved in this case. However, at that time respondent told the 
Koenig brothers that he would need seed potatoes in addition, 
but that the order would have to be placed later. On or about 
March 25, 1959, after the Koenig brothers had returned to 
Montana, respondent telephoned Herbert Koenig and placed an 
order for seven carloads of blue tag certified seed potatoes at 
$1.75 per hundred-weight, f.o.b. Whitefish, Montana. It appears 
that this was not a contract for seven carloads of seed potatoes 
to be shipped to Pasco, Washington, on consignment, as re- 
spondent contends, but an outright contract of purchase and 
sale. Mrs. Wanda Koenig testified at the hearing that complain- 
ant never had sold any blue tag seed on commission. 

After three of the seven carloads of seed potatoes had been 
shipped in accordance with the terms of the contract, respond- 
ent by telephone canceled the order, thereby breaching the 
contract. With regard to the four carloads of seed potatoes re- 
maining to be shipped under the contract, complainant has made 
no claim that any damages were sustained. Therefore, such an 
issue is not before us. 


When more than five months had elapsed after respondent had 
breached the contract, complainant filed an informal complaint 
with the Department, alleging respondent’s failure to pay $2,100 
for the three carloads of seed potatoes shipped in early April of 
1959. Within two weeks, respondent sent a check in the amount 
of $1,400 to the Department for complainant’s account, which 
check was in payment for the first two carloads of seed potatoes. 


The first claim by respondent that the seed potatoes were 
being handled on consignment appears in respondent’s letter of 
September 26, 1959, transmitting the $1,400 to the Department. 
If in fact the contract was one of consignment, it would seem 
that there would have been earlier evidence to that effect. Re- 
spondent’s actions and position from April to September of 
1959 were inconsistent with his claim of consignment. On the 
basis of all the evidence, we must conclude that the contract of 


) 
| 


shes 
. in 
| to 
not 
the 
ion, 
out 


an 
; at 
ars 
eS 


and 
1in- 


een 
nd- 
the 
re- 
ade 


had 
int 
100 
| of 
unt 
Lich 


rere 
- of 
ont. 
em 
Re- 

of 
the 
, of 


WM. KOENIG & SONS v. IRWIN 1315 
Cite as 19 A.D. 13811 


March 25, 1959, was one of purchase and sale on an f.o.b. 
shipping point basis. 


Having decided that a purchase and sale contract was entered 
into by the parties, the next question for decision is respondent’s 
alternative affirmative defense of a breach of warranty by com- 
plainant. In support of his defense of a breach of warranty, re- 
spondent offered the testimony of Albert B. Schinnaman, a 
farmer with 14 years’ experience in the potato-growing busi- 
ness. Mr. Schinnaman testified that he heard about this “so- 
called stranded carload of potatoes” from one Roy McDonald 
who told him he could have the car for the payment of freight, 
with “the remaining costs . . . taken out at harvest time.” Mr. 
Schinnaman further testified that upon payment of the freight, 
he proceeded to unload the car which was at Sunnyside siding, 
and that he planted the potatoes sometime around April 20, 1959, 
in an area of about 60 acres; that the potato plants began to 
grow, and when they got up about a foot high, they turned 
yellow, then brown, and died; and that by the end of July they 
were gone. Mr. Schinnaman testified also that the soil in which 
the potatoes were planted had been sprayed or treated before 
planting and that the potato plants had been sprayed prior to 
their turning brown, wilting, and dying. 

The Government inspection of the seed potatoes at shipping 
point is prima facie evidence that the potatoes met the require- 
ments of Montana Certified Blue Tag seed, which the evidence 
indicates was what respondent purchased. The testimony of 
Mr. Schinnaman, who ultimately received and planted the pota- 
toes, falls far short of overcoming the shipping point inspection 
certificate. There is no evidence of an express warranty, and 
even if it could be concluded that there was an implied warranty 
by complainant that the seed potatoes were reasonably fit for 
the purpose for which they were intended and that they would 
germinate and grow, the evidence is insufficient to justify a 
finding that there was a breach of such implied warranty. The 
testimony of farmer Schinnaman has established that the seed 
potatoes did germinate, and did grow, to a height of approxi- 
mately one foot above the ground. What happened to the potato 
plants thereafter is only a matter of conjecture. It is not known 
whether the chemicals used in preparing the soil and in spraying 
the plants had a bearing on or caused the potato plants to wilt 
and die, after they were a foot high. Mr. Schinnaman gave 
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some hearsay testimony that someone who looked at the field 
remarked that the potatoes were affected with chronic leaf 
roll and there was nothing he could do. However, there is no 
direct evidence that this was the case and no direct or firm evi- 
dence to establish a breach of warranty by the complainant. 
We conclude, therefore, that respondent’s alternative affirmative 
defense is without merit. 

Respondent’s failure to pay the agreed purchase price of $700 
for the seed potateos shipped in car WHIX 70009 is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $700, with interest, and respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $700, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1959, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 6875) 


S. E. LANKFORD & SONS v. LEON NACH. PACA Docket No. 7852. 
Decided November 10, 1960. 


Acceptance—Liability 


Since respondent failed to prove a breach of the contract on the part of com- 
plainant, respondent is liable for the contract price. 


Simpkins and Simpkins, of Princess Anne, Maryland, for complainant. Mr. 
August J. Hovorka, Jr., of Passaic, New Jersey, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). In the formal complaint filed December 3, 1959, com- 
plainant seeks to recover from respondent the sum of $1,575, 
which is alleged to be the purchase price of a truckload of pota- 
toes sold to respondent, after his inspection, on or about July 
16, 1959. 

A copy of the Department’s report of investigation was 
served upon complainant on January 22, 1960. On the same date, 
a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. Respondent filed an 
answer on February 10, 1960. 

Respondent alleges in his answer that the truckload of pota- 
toes was not purchased after inspection, that the produce was 
not of U.S. No. 1 grade, as warranted by complainant, and 
that upon instructions received from complainant, he resold 
the potatoes for the best possible prices. 

An oral hearing was held at respondent’s request at New 
York City on July 1, 1960. Both parties were represented by 
counsel. Complainant partner, Stanley E. Lankford, Jr., and 
respondent were the only witnesses to appear and testify at 
the hearing. The deposition testimony of five complainant wit- 
nesses was received in evidence. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Stanley E. 
Lankford, Sr., Stanley E. Lankford, Jr., and Ralph P. Lankford, 
doing business as S, E. Lankford & Sons, whose address is Poco- 
moke City, Maryland. 


2. Respondent is an individual, Leon Nach, whose address is 
11-06 Charles Street, Fairlawn, New Jersey. At the time of this 
transaction, respondent was licensed under the act. 


8. On or about July 16, 1959, in the course of interstate 
commerce, complainant sold to respondent a truckload of washed 
white potatoes, U.S. No. 1, Size A, consisting of 700 50-pound 
sacks, at a price to be agreed upon by the parties after resale 
of the potatoes by respondent at destination, f.o.b. Pocomoke 
City, Maryland, for shipment to Paterson, New Jersey. 


4, Potatoes which met contract requirements as to quantity, 
grade, and size were loaded aboard respondent’s truck and 
hauled from Pocomoke City, Maryland, to the Passaic-Paterson, 
New Jersey, market where they were sold and delivered to re- 
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spondent’s wholesale customers on the night of July 16, 1959. 


5. On July 18, 1959, respondent telephoned complainant 
and advised of the price he received upon resale of the potatoes. 
In the course of this telephone conversation, the parties agreed 
to a purchase price of $2.25 per 50-pound sack of potatoes, or a 
total of $1,575 for the 700 50-pound sacks. No complaint was 
made to complainant by respondent at this time concerning the 
condition or quality of the potatoes. 


6. On July 20, 1959, respondent telephoned complainant and 
complained that the potatoes were rotting and going bad. Dur- 
ing this telephone conversation, respondent’s offer to return the 
bad potatoes was rejected by complainant. 


7. On July 21, 1959, at Passaic, New Jersey, Federal inspec- 
tion was made of 95 sacks of the potatoes which were certified 
as containing “From 40 to 65%, average approximately 50%, 
Slimy Soft Rot in advanced stage.” 


8. Respondent has failed to pay complainant the agreed 
purchase price of $1,575, or any part thereof. 


9. The formal complaint was filed on December 3, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Complainant admits that at the time of sale the potatoes 
were represented as being U.S. No. 1, Size A. This amounts 
to an express warranty on complainant’s part that at the time 
the potatoes were loaded aboard respondent’s truck in Poco- 
moke City, Maryland, they were of the grade and size repre- 
sented. Both parties testified that at the time of loading the 
potatoes were of U.S. No. 1 grade. This testimony is corroborated 
by that of four complainant deposition witnesses. In the cir- 
cumstances, it is concluded that the potatoes were of the grade 
warranted by complainant. There is no dispute as to size. 


Respondent’s failure to pay the purchase price of the truckload 
of potatoes is based upon the claimed poor condition of the pota- 
toes upon arrival at the Passaic-Paterson market in New Jersey 
on July 16, 1959. In an f.o.b. sale the seller warrants that the 
commodity is in suitable shipping condition, that is, that the 
commodity is in a condition. which, if the shipment is handled 
under normal transportation service and conditions, will assure 
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delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. The only proof offered to show the 
inferior condition of the potatoes on arrival is the Federal certifi- 
cate covering inspection made of 95 sacks of the potatoes on 
July 21, 1959, or some five days after the shipment arrived at 
destination. Inspection of less than 14% of the 700 sacks of pota- 
toes at such a late date would hardly constitute proof of the 
grade of the entire shipment on the date of arrival, July 16, 1959. 
Respondent testified that he observed “odd spots” when he started 
to unload on the night of July 16, 1959. He further testified, 
however, that no complaint was made to complainant until July 
20, 1959, although he telephoned complainant on July 18, 1959, 
at which time the parties agreed upon the purchase price of the 
potatoes. If, as contended by respondent, the potatoes were in 
such very poor condition, it seems to us that respondent would 
have made prompt objection on the day after arrival when com- 
plaints were received from his buyers, or at least no later than 
July 18, 1959, when the parties agreed upon the purchase price. 
We conclude that respondent has failed to sustain his burden of 
proving that the potatoes were abnormally deteriorated on ar- 
rival. 

In his brief, respondent contends “that there was no completed 
sale of these potatoes in Maryland; that title to the potatoes had 
not passed in Maryland; that the complainant still had an interest 
in these potatoes until they were disposed of in Paterson, New 
Jersey; and that the price for these potatoes as between com- 
plainant and the respondent has still not been agreed upon.” We 
find no merit to this contention. 

Complainant’s testimony that the agreement between the 
parties called for a price to be established after resale of the 
potatoes by respondent at destination is corroborated by the 
following testimony of respondent: 

“Q. When did you call Mr. Lankford to establish the 
price? 
A. Saturday. That’s when I told him about them 
potatoes. I figure Saturday. 
You called Mr. Lankford on Saturday? 
Yes. 
You and Mr. Lankford then established the price 
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based upon the amount of money you sold them to 
the wholesalers for? 
A. That’s right.” 

It thus appears that while a fixed dollar price was not agreed 
upon at the time of sale, the contract between the parties pro- 
vided that they would agree on the price and the evidence before 
us shows that they actually did so agree. 

In view of the above conclusions it is unnecessary to discuss 
complainant’s contention that respondent purchased the potatoes 
in question after inspection or full opportunity for inspection. 

The failure of respondent to pay to complainant the purchase 
price of $1,575 is in violation of section 2 of the act. Complainant 
should be awarded reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,575, plus interest thereon 
at the rate of 5 percent per annum from August 1, 1959, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 6876) 


KURT MYERS AND ROXIE JOHNS v. WILLIAM G. STAFOS. PACA 
Docket No. 7849. Decided November 10, 1960. 


Purchase and Sale—Evidence 


The weight of the evidence supports complainants’ contention that this was 
a purchase and sale transaction. Respondent is ordered to pay to com- 
plainants the amount owing. 


Van Riper, Williams, Hughes & Larson, of Dodge City, Kansas, for complain- 
ant. Soden and Cochran, of Mission, Kansas, for respondent. Mr. G. H. 
Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 11, 1959. The 
amended formal complaint was filed on April 4, 1960. In the 
formal complaint, as amended, complainants ask reparation in the 
amount of $4,935, with interest. Complainants allege that in the 
summer of 1959 they sold to respondent approximately 296,785 
pounds of cantaloups at a price of $40 per ton; that the canta- 
loups were delivered by complainants to respondent from about 
the 21st day of August, 1959, through the 4th day of September, 
1959; that the contract price for the cantaloups purchased and 
received by respondent was $5,935; that respondent had paid, on 
or about August 30, 1959, the sum of $1,000 on account but that 
he had failed and refused to pay the balance due. 

At the oral hearing the amended complaint was further 
amended, by leave of the presiding officer, to allege that the 
cantaloups were delivered during the period of time from about 
the 14th day of August, 1959, through the 4th day of September, 
1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainants on January 25, 1960. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on January 25, 1960. 

On February 10, 1960, respondent filed an answer to the 
formal complaint, and on April 25, 1960, respondent filed an 
amended answer to the amended complaint. Respondent, in the 
amended answer, denies that he purchased the cantaloups in 
question from complainants but alleges that on or about the 
17th day of August, 1959, he made an oral agreement with com- 
plainants that he would handle the cantaloups in dispute for 
complainants on a consignment basis; that pursuant to such 
agreement, respondent received from complainants quantities of 
cantaloups, part of which he sold pursuant to the agreement, 
with the balance being dumped on account of rotting; and that 
respondent has tendered payment of the full amount due and 
owing to complainants under and pursuant to the agreement but 
that said payment was refused. 

An oral hearing was held in Kansas City, Missouri, on July 
12, 1960. The parties thereto were represented by counsel. Com- 
plainants testified on their own behalf and E. P. Earnest and 
G. C. Myers also testified on behalf of complainants, Respondent 
testified in his own behalf and Joseph DeAngelo, James Enright, 
Delmar Tinberg, Gene Malone, and James Amino also testified 
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on behalf of respondent. The deposition of Samuel W. Chambers, 
an employee of the United States Weather Bureau at Dodge 
City, Kansas, taken on April 5, 1960, was offered and received 
in evidence at the hearing. 


FINDINGS OF FACT 


1. Kurt Myers, one of two complainants involved herein, is an 
individual whose address is 701 South 14th Street, Dodge City, 
Kansas. The second complainant, Roxie Johns, is an individual 
whose address is Post Office Box 1382, Dodge City, Kansas. At all 
times material herein, complainants as joint adventurers were 
engaged in the raising and selling of cantaloups at Dodge City 
and Ford, Kansas. 


2. Respondent, William G. Stafos, is an individual whose ad- 
dress is 5384 South 61st Place, Muncie, Kansas. At the time of the 
transactions involved herein, respondent was licensed under the 


act. 


3. During the period of time from August 14, 1959, through 
September 4, 1959, both dates inclusive, in contemplation of ship- 
ment in interstate commerce from loading point in the State of 
Kansas to Kansas City, Missouri, complainants sold to respondent 
280,905 pounds of cantaloups at a price of $40 per ton. By the 
terms of the agreement, said cantaloups were to be field run 
“except smalls or rots,’”’ and were to be delivered to respondent 
at complainants’ fields. 


4. During this period of time, said quantity of 280,905 pounds 
of cantaloups was delivered by complainants to respondent and 
loaded on respondent’s trucks at complainants’ fields at Dodge 
City and Ford, Kansas. Weight tickets were furnished to re- 
spondent’s truck drivers but no invoices were furnished until 
after completion of the delivery of all of the cantaloups. 


5. On August 30, 1959, respondent delivered to complainants 
a check in the amount of $1,000 as a partial payment on account 
of the cantaloups purchased. 


6. Although demand was made by complainants, no further 
payment was made by respondent. 


7. The formal complaint was filed on December 21, 1959, 
which was within 9 months. after the cause of action herein ac- 
crued. 
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CONCLUSIONS 


The foremost and primary issue in this dispute is whether the 
cantaloups involved herein were sold to respondent, as alleged 
by complainants, or were delivered to him on consignment, as 
alleged by respondent. All of the agreements made between the 
parties relating to the cantaloups were oral and the testimony 
as to such agreements is in direct conflict. Since both respondent 
and complainants affirmatively allege the existence of contracts 
which are mutually exclusive, however, the burden of proving 
the respective contracts, by a preponderance of the evidence, 
rests upon the party alleging same. 


The negotiations as to the delivery of the cantaloups were 
between complainant Roxie Johns, hereinafter called Johns, 
(who was apparently the business manager of the two complain- 
ants) and respondent. The other complainant, Kurt Myers, here- 
inafter called Myers, together with his father G. C. Myers and 
E. P. Earnest, a grower of produce from Dodge City, overheard 
some of the conversations between Johns and respondent, but 
not enough so that their testimony can shed much light on the 
question. 


It is undisputed that respondent purchased from complainants 
two loads of cantaloups, one on August 11 and one on August 
13, 1959, and that he paid for these cantaloups, although there 
seems to be some dispute as to whether the contract price was 
$45 per ton or $50 per ton and whether he paid $45 per ton or 
$50 per ton for one of the loads. These two loads are not involved 
in the dispute between the parties. Complainant Johns testified 
that respondent bought and received 17 additional loads; that he 
bought the melons “field run,” which meant that the melons 
were not graded; but that respondent or his drivers could throw 
out small or rotten melons. Mr. Johns denied that anything 
was ever said about respondent handling the melons on consign- 
ment. He testified that after several loads had been delivered, 
as a result of complaints by respondent as to the size of the 
melons, he agreed to reduce the price from $45 per ton to $40 
per ton. 

Respondent, on the other hand, while admitting the purchase 
of the first two loads which were paid for and which are not 
involved in this controversy, testified that the next time he was 
in Dodge City it had been raining; that the fields were wet and 
muddy; that he knew the melons could not be handled without 
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serious loss; and that he told the complainant Johns that he 
didn’t want anything to do with the cantaloups because “they 
wouldn’t hold up”, and that he “wouldn’t put a dime in them”. 
He further testified that, as a result of Johns’ insistence, he 
agreed to handle the melons for complainants but that he was 
not putting any money in them. “It was the same as a consign- 
ment deal’’. 

On cross-examination, respondent admitted that there was no 
agreement as to what he would be paid for handling the canta- 
loups; that there was no agreement as to the payment of the 
transportation cost; and that he was not sure whether the 
word “consignment” was ever used. Respondent further testified 
that, out of the 280,905 pounds of cantaloups he admitted receiv- 
ing, only 172,700 pounds were saleable and that the rest had 
to be dumped. He admitted that he obtained no approval from 
complainants before dumping the unsaleable cantaloups, and 
that he made no accounting to them until after the complaint 
in this proceeding was filed. 

Although the testimony as to the nature of the contract be- 
tween the parties is in conflict, such testimony reveals certain 
circumstances which may be helpful in determining whose testi- 
mony is correct. Respondent repeatedly testified that he com- 
plained to complainants as to the quality of the melons, and 
that he complained about trucks being sent in with loads so small 
that the freight charges were excessive. This testimony would 
seem to be inconsistent with respondent’s consignment theory 
since, if the transaction were a consignment, the losses resulting 
from bad melons and excessive freight costs would be borne by 
complainants rather than by respondent. Respondent further 
testified that with respect to one truckload of melons, where 
there were only 11,240 pounds of melons on a truck capable of 
handling 26,000 pounds, he complained and was advised by 
complainant Johns to forget that load. This testimony would 
appear to be more consistent with a purchase and sale theory 
than with a consignment theory. 

There was considerable testimony as to the weather, and the 
deposition of the United States Weather Bureau representative 
at Dodge City, Kansas, which showed that there had been .40 
of an inch of rain on August 14 and .40 of an inch of rain on 
August 15 was offered to support respondent’s contention that 
he would not have been willing to buy melons at that time, 
but the testimony as to whether the weather was such as to 
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make the purchase of melons risky was conflicting. The evidence 
indicated that aside from those two days, the weather was dry 
and hot, with strong winds, and that only two loads were de- 
livered at about that time, so the testimony with respect to con- 
ditions caused by the weather appears to be inconclusive. 


On a review of the record, however, it is concluded that the 
weight of the evidence supports the contention of complainants 
that the cantaloups in question were purchased by respondent; 
that the original contract provided for a price of $45 per ton; 
that after respondent complained, the price was reduced to $40 
per ton; and that complainants are therefore entitled to be paid 
for the quantity of cantaloups delivered at the rate of $40 per 
ton. 


The evidence, however, is also in conflict as to the quantity 
of cantaloups received by respondent from complainants. Al- 
though complainants in their amended complaint alleged that 
they delivered some 296,785 pounds of cantaloups, they offered 
in evidence scale tickets and other documents indicating the 
delivery of 306,530 pounds. Complainants agreed, however, 
that they were not seeking recovery for more than the quantity 
set forth in their amended complaint. Respondent, on the other 
hand, testified and offered in evidence documents showing that 
he received only 280,905 pounds. There was some testimony 
indicating a possibility of confusion in weights as a result of 
some loads shipped containing cantaloups raised by persons 
other than complainants. The figure of 296,785 pounds alleged 
by complainants is 15,880 pounds more than the amount re- 
spondent admitted receiving. Complainants’ Exhibits 16 was a 
scale ticket for a load of melons weighing 15,880 pounds pur- 
portedly delivered on September 1, 1959. Respondent had no 
such delivery listed in his accounts and, therefore, the amount 
claimed delivered by complainants and the amount respondent 
admits receiving are in agreement except for this one item. 
The testimony as to this one item is likewise conflicting. Re- 
spondent admitted he did not know whether he got the load. 
Complainant Johns testified, on cross-examination, that respond- 
ent did get the load, but on further cross-examination clearly 
indicated that he was quite uncertain as to whether in fact 
that load was delivered to respondent or to someone else, On 
the whole record, therefore, it is concluded that complainants 
have failed to prove that respondent received this load but it is 
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also concluded that complainants have established by a pre- 
ponderance of the evidence the delivery by complainants of 
280,905 pounds of cantaloups. 

At the agreed price of $40 per ton, or two cents a pound, 
complainants are entitled to be paid the sum of $5,618.10. Of 
this amount, $1,000 was paid on August 30, 1959, leaving a 
balance due of $4,618.10. Respondent’s failure to pay to com- 
plainants this balance is in violation of section 2 of the act. 
Complainants should be awarded reparation in the amount of 
$4,618.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainants, as reparation, $4,618.10, with interest at 
the rate of 5 percent per annum from October 1, 1959, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6877) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ALBERT L. HEIL PRo- 
DUCE COMPANY. PACA Docket No. 8004. Decided November 
10, 1960. 


Acceptance—Liability 
Respondent accepted the shipment and is liable for the balance of the pur- 
chase price. 
Complainant pro se. Miss Emily Hodge, of Jefferson, Indiana, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on March 2, 1960, complainant seeks 
an award of reparation in the amount of $558.01, alleged to be 
the balance due on the purchase price of several carloads of 
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potatoes sold to and accepted by respondent from January 13, 
1959, to June 22, 1959. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 1, 1960. A copy of the report of investigation was served 
upon complainant on March 31, 1960. An answer was filed on 
behalf of respondent on May 24, 1960, in which liability for the 
amount claimed is denied. 

Although the amount involved herein is in excess of $500, 
the parties did not request an oral hearing, and the issues are 
determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant re- 
quested that the verified complaint and attached exhibits be 
considered as its opening statement. Respondent did not file 
an answering statement. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a 
corporation whose address is 10601 Waveland Avenue, Frank- 
lin Park, Illinois. 


2. Respondent is an individual, Albert L. Heil, doing busi- 
ness as Albert L. Heil Produce Company, whose address at 
the time of the transactinos was Units 13 and 15, Louisville 
Produce Terminal, Louisville, Kentucky, but which more re- 
cently has been 244 East Liberty Street, Louisville, Kentucky. 
At the time of the transactions here involved, respondent was 
licensed under the act. 


3. Between the dates of January 13, 1959, and June 22, 
1959, in the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent 5 carloads of potatoes, 
for a total purchase price of $4,967.08, f.o.b. shipping points. 


4. Complainant shipped from the States of Idaho and Cali- 
fornia to respondent at Louisville, Kentucky, on January 13, 
February 20, March 2, March 11, and June 22, 1959, potatoes 
contained in cars PFE 42931, PFE 9236, PFE 46056, PFE 5658 
and RD 43874. 


5. Upon arrival of the potatoes at destination, respondent 
accepted them in compliance with the contracts and thereafter 
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paid complainant a total of $3,803.68, covering the purchase 
prices for the shipments of January 18, February 20, March 2, 
March 11, 1959, and a part of the purchase price for the ship- 
ment of June 22, 1959. This total remittance was $1,163.40 less 
than the agreed purchase price of the potatoes shipped to 
respondent. 


6. Complainant credited respondent with a total of $472.39 
on account of freight overcharges, and $133 representing an 
adjustment in the price of the potatoes shipped in RD 4374, 
or total credits of $605.39, which leaves due and owing to 
complainant from respondent the sum of $558.01 on the ship- 
ment of June 22, 1959. 


7. An informal complaint was filed on December 30, 1959, 
this being within 9 months after accrual of the cause of action 
with respect to the transaction of June 22, 1959, which is the 
only one involved herein over which the Department has juris- 


diction. 


CONCLUSIONS 


The only controversy between the parties to this proceeding 
is the amount alleged to be still due and unpaid. The answer 
filed by resopndent consists of a letter to the Department, 
prepared and signed by a friend of respondent, and merely 
states that respondent’s records indicate that he does not owe 
complainant “any monies whatsoever.” The answer is not sworn 
to and no evidence was submitted by respondent in substantia- 
tion of his claim that he does not owe the amount alleged in 
the complaint, to be due. 

On the basis of the evidence, we conclude that respondent’s 
failure to pay complainant the $558.01 balance due on the 
purchase price of the potatoes shipped on June 22, 1959, was 
in violation of section 2 of the act. Complainant should be 
awarded reparation in that amount, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $558.01, with interest thereon 
at the rate of 5 percent per annum from July 1, 1959, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies of this order shall be served upon the parties. 
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(No. 6878) 


WALTER RUTKOWSKI v. SIDNEY COHEN. PACA Docket No. 7995. 
Decided November 14, 1960. 


Acceptance-Liability 


Respondent accepted the shipment and is liable to complainant for the pur- 
chase price. 

Gurda & McMahon, of Middletown, New York, for complainant. Mr. Alex- 
ander Appelbaum, of Florida, New York, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on Febraury 15, 1960. 
Complainant seeks an award of reparation in the amount of 
$787.50, which is alleged to be the unpaid purchase price of a 
truckload of onions sold by complainant to respondent on or 
about August 20, 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 2, 1960. On the same date, a copy of the report of investiga- 
tion was served upon complainant’s attorneys. 


Respondent filed an answer to the formal complaint on May 
18, 1960, denying generally all the material allegations of the 
complaint. By way of separate defense, respondent pleads that 
after refusing to accept the onions because they were not from 
the block of onions agreed upon and were of inferior quality, 
he was authorized by complainant to sell the onions on consign- 
ment. Respondent requested an oral hearing. 

An oral hearing, was held at Florida, New York, on September 
9, 1960, at which both parties were represented by counsel. Four 
witnesses appeared and testified, one for respondent and three 
for complainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Walter Rutkowski, whose 
address is P. O. Box 312, Florida, New York. 
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2. Respondent is an individual, Sidney Cohen, whose address 
is P. O. Box 515, Florida, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about August 17, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
700 50-pound bags of onions, at $1.12-14 per bag, or a total 
purchase price of $787.50, f.o.b. complainant’s farm, Florida, 
New York. The contract also provided that respondent would 
send a truck to transport the onions. 


4. On August 18, 1959, at complainant’s farm in Florida, 
New York, respondent inspected the onions which were then 
in the process of being screened and bagged by complainant, 
and made no objection as to their quality, condition, or size. 


5. On or about August 20, 1959, respondent sent a truck to 
complainant’s farm at Florida, New York, where onions meet- 
ing the specifications of the contract were loaded on the truck 
and transported to S. D. Monash Produce Co., Cleveland, Ohio, 
to be sold for respondent’s account. 


6. During October 1959, respondent received from the S. D. 
Monash Produce Co. net proceeds totalling $587.29 on the resale 
of 583 bags of the onions. In accounting to respondent, the 
S. D. Monash Produce Co. listed 117 bags of the onions as lost 
in repacking. 


7. Respondent has not paid complainant for the 700 bags of 
onions, and there is now due and owing to complainant from 
respondent the full agreed purchase price of $787.50. 


8. The formal complaint was filed on February 15, 1960, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 





It is respondent’s position that the contract between the 
parties called for onions grown in the upper end of complain- 
ant’s field which were of a larger size than those raised in the 
lower end of the field. Respondent testified that he visited com- 
plainant’s farm on August 18, 1959, at which time he refused 
to take the onions because they were too small. According to 
respondent, on August 20, 1959, after complainant pleaded with 
him to take the onions, the parties then agreed that respondent 
would handle the onions for complainant’s account, 
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Complainant testified in substance as follows: Prior to the sale 
in question, complainant had sold several other loads of onions 
to respondent during the month of August 1959, all of which 
were accepted and paid for by respondent. On August 17, 1959, 
respondent purchased the 700 bags of onions in dispute without 
any mention being made by him that the onions were to be 
from any particular part of complainant’s farm. All of the 
onions raised by complainant were of the same size and variety. 
On August 18, 1959, both in the morning and the afternoon, 
respondent was present when the onions were being screened 
and graded and no objection of any kind was made by respond- 
ent. On an average of twice a week for approximately three 
months, complainant tried unsuccessfully to obtain payment 
for the onions from respondent. Respondent was never author- 
ized by complainant to handle the onions on consignment. 


Complainant’s two sons testified that they were present on 
August 17, 1959, when the parties agreed to the purchase and 
sale of the onions. Both testified that respondent purchased the 
700 bags of onions at $1.12-14 per bag for delivery on August 
18, 1959, and that respondent was present on August 18, 1959, 
when the onions were being screened and bagged and made 
no objection as to the size, condition, or quality of the onions. 
Both witnesses also testified that they were present when re- 
spondent picked the onions up on August 20, 1959, and again 
they heard no objection raised by respondent. 


In view of the testimony offered by the three witnesses for 
complainant as to the terms of sale, respondent’s unsupported 
testimony that the agreement called for onions from a particu- 
lar location on complainant’s farm is unacceptable. Respondent 
had the burden of proving his affirmative allegation by a pre- 
ponderance of the evidence. From the evidence before us, we 
can only conclude that respondent has failed to sustain this 
burden. For the same reason, i.e., lack of preponderant evidence, 
we must also conclude that complainant did not authorize re- 
spondent to sell the onions for complainant’s account. 


It follows from the conclusions reached above that respond- 
ent is liable for the agreed purchase price of the truckload of 
onions. Respondent’s failure to pay complainant the purchase 
price of $787.50 is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in that amount, with 
interest, and the facts should be published, 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $787.50, with 
interest thereon at the rate of 5 percent per annum from 
September 1, 1959, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 6879) 


In re WILLIAM R. REED, T/A W. R. REED Co., BROKERS. PACA 
Docket No. 8122. Decided November 22, 1960. 


Repeated and Flagrant Violations—Revocation 
of License 
Because of repeated and flagrant violations of the act, respondent’s license 
is revoked. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et se€q.), instituted by a complaint filed September 14, 1960, by 
the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent wilfully, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) 
by failing to make payment promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or 
received on consignment in interstate commerce and by failing 
to pay brokerage fees earned in connection with purchases 
and sales of perishable agricultural commodities in interstate 
commerce. A copy of the complaint and a copy of the rules of 
practice were served upon respondent September 20, 1960. 


On October 6, 1960, respondent filed an answer in the form 
of a letter in which he failed to plead specifically or deny the 








all 
th 
m 


b- 


ise 


ri- 
9a 
by 
ral 


us 


WILLIAM R. REED 1333 
Cite as 19 A.D. 1332 


allegations of the complaint. Accordingly, pursuant to section 
47.30(c) of the rules of practice (7 CFR 47.30(c)), the matter 
was referred to Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation 
or hearing. On October 18, 1960, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that respondent’s license be revoked. No excep- 
tions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, William R. Reed, is an individual doing busi- 
ness as W. R. Reed Co., Brokers, whose address is 101 Union 
Street, Jonesboro, Arkansas. 


2. Pursuant to the licensing provisions of the act, license 
No. 103886 was issued to respondent October 28, 1946. Such 
license has been renewed each year up to October 28, 1960. 


38. During the period April 7, 1955, through October 1, 
1959, respondent purchased and received 83 lots of potatoes 
and onions in interstate commerce and failed to make payment 
promptly and in full therefor, as follows: 


No. of Total Unpaid 

Shipper Shipments Purchase Prices 

Nebraska Certified Potato Growers Z $2,425.88 
Cooperative, Alliance, Neb. 

Platteville Potato Association, 5 2,789.00 
Inc., Platteville, Colo. 

Haney Brothers Company, 5 1,109.45 
Albert Lea, Minn. 

Watertown Potato Co., 7 2,764.32 
Watertown, S. Dak. 

The Wilcoh Company, 5 1,594.82 
Moorhead, Minn. 

Farmers Cooperative Marketing Asso- 7 2,282.19 
ciation, East Grand Forks, Minn. 

Loxley Produce Co., 1 357.00 
Loxley, Ala. 

A. M. Thompson Co., 2 529.53 
Mobile, Ala. 

Hereford Produce Co., 3 1,620.00 
Hereford, Tex. 

Associated Growers of Hereford, 4 2,117.22 
Inc., Hereford, Tex. 

Barrett Produce Co., 5 2,030.29 


Muleshoe, Tex. 
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No. of Total Unpaid 

Shipper Shipments Purchase Prices 

Antigo Potato Brokerage Exchange, 2 $1,580.08 
Antigo, Wis. 

Barnesville Potato Company, Inc., 3 2,579.53 
Barnesville, Minn. 

Southland Farms, Inc., 2 300.00 
Montgomery, Ala. 

Western Wholesale Produce, 3 1,210.25 
Greeley, Colo. 

Central Produce, 6 2,945.25 
Monte Vista, Colo. 

Harold V. Sellon, 7 8,229.37 
Nora Springs, Iowa 

Colorado Potato Growers Exchange, 2 665.00 
Denver, Colo. 

W. H. Hancock Produce Co., 3 3,465.00 
Cullman, Ala. 

Bushman Brothers, 9 2,532.00 


Galloway, Wis. 


4. On or about August 24 and 31, 1959, respondent sold in 
interstate commerce two lots of watermelons to Grocers Whole- 
sale Cooperative, Des Moines, Iowa, and respondent failed to 
pay brokerage fees in the total amount of $65 to Pat Brokerage 
Company, Des Moines, Iowa, for services rendered by the 
broker in connection with such sales. Respondent also failed 
to pay brokerage fees of $325.95 to Finks Brokerage Co., 
Kansas City, Missouri, for services rendered in connection with 
five lots of potatoes purchased in interstate commerce by 
respondent from Watertown Potato Co., Watertown, South 
Dakota, on or about February 28, March 2, 20 and 25, 1957. 


5. During August 1959 respondent received and sold on con- 
signment in interstate commerce a truckload of potatoes for 
H. A. Horner & Sons, Racine, Wisconsin, and failed to pay 
the net proceeds of $111.30 from such sale to the consignor. 


6. On January 14, 1960, respondent filed a voluntary peti- 
tion in bankruptcy in the United States District Court for the 
Eastern District of Arkansas, Jonesboro Division, in which 
liabilities to unsecured creditors were listed in a total amount 
of $83,635.68. Included in this amount are 25 debts involving 
perishable agricultural commodities purchased by respondent 
in the total amount of $39,247.73. On March 16, 1960, respond- 
ent was discharged as a bankrupt. 
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CONCLUSIONS 


Respondent’s failures to pay promptly and in full for ship- 
ments of perishable agricultural commodities purchased or 
received on consignment in interstate commerce and brokerage 
fees in connection with perishable agricultural commodities sold 
or purchased by respondent in interstate commerce, as set forth 
in Findings of Fact 3, 4 and 5, constitute wilful, repeated and 
flagrant violations of section 2 of the act. Respondent’s license 
should be revoked pursuant to the provisions of section 8 of the 
act (7 U.S.C. 499h). See; e.g., In re Raymond Klein, d/b/a 
Klein’s Celery, 15 A.D. 1152 (1956); In re Robert M. Keefe, 
T/A B-K Produce Company, 16 A.D. 1263 (1957), and cases 
cited therein. Respondent’s discharge in bankruptcy does not 
operate as a defense to a disciplinary action under the act. See, 
e.g., In re Orrell’s Produce Company, 16 A.D. 830 (1957); 
In re John Cunningham McDow, 14 A.D. 580 (1955); In re 
James (Lonnie) Cecil, 7 A.D. 1105 (1948). 


ORDER 
Effective on the 11th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 
Copies hereof shall be served upon the parties. 


(No. 6880) 


SALINAS VALLEY VEGETABLE EXCHANGE v. THOMAS L. FERRARINI 
& Co. PACA Dockets No. 7483 and No. 7484. Decided Novem- 
ber 22, 1960. 


Petition for Reconsideration—Dismissal 


The order of October 10, 1960, is supported by the evidence and the law ap- 
plicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In these reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued October 10, 1960, dismissing the 
complaints and awarding reparation to respondent on its counter- 
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claim in the amount of $635, with interest. Copies of this order 
were served upon the parties. On October 19, 1960, complainant 
filed a petition for reconsideration based upon certain alleged 
errors in the prior order. 


Upon reconsideration it is concluded that the order of Octo- 
ber 10, 1960, is supported by the evidence and the law applicable 
thereto. Accordingly, complainant’s petition is hereby dismissed 
without prior service upon respondent. 


The reparation awarded to respondent in the order of Octo- 
ber 10, 1960, shall be paid within 30 days from the date hereof. 
This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6881) 


PIPPING PACKING Co., INC. v. ORUNSTEN, INC. PACA Docket 
No. 8012. Decided November 29, 1960. 


Deductions Authorized—Dismissal 


Respondent was authorized by complainant’s agent to make the complained 
of deductions and the complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on March 7, 1960, com- 
plainant seeks an award of reparation in the amount of $641.93, 
alleged to be the balance due on the purchase price of 8 truck- 
loads of citrus fruit sold and delivered to respondent between 
December 22, 1958, and April 6, 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 18, 1960. A copy of the report of investigation was served 
upon complainant on the same date. 


Respondent filed an answer to the complaint on May 31, 1960, 
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in which the transactions as alleged are acknowledged. Re- 
spondent also admits that deductions were made from the 
invoice prices of the 8 shipments of fruit in the total amount 
of $641.93, but contends that the deductions were authorized 
by complainant’s sales manager. 


Although the amount in this proceeding exceeds $500, the 
parties did not request an oral hearing, and the issues are de- 
termined in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an open- 
ing statement and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant, Pipping Packing Co., Inc., is a corporation 
whose address is P. O. Box 1446, Winter Haven, Florida. 


2. Respondent, Orunsten, Inc., is a corporation whose ad- 
dress is Menands Regional Market, Menands, New York. At 
the time of these transactions, respondent was licensed under 
the act. 


8. Between the dates of December 22, 1958, and April 6, 
1959, in the course of interstate commerce and by oral con- 
tracts, complainant sold to respondent 8 truckloads of mixed 
citrus fruit, U. S. No. 1, or U. S. No. 2 or better, for a total 
purchase price for the 8 shipments of $13,613.21. 


4. Complainant shipped from loading points in the State of 
Florida to respondent at Menands, New York, on or about 
December 22, 1958, December 30, 1958, January 15, 1959, 
January 17, 1959, January 26, 1959, February 17, 1959, March 
26, 1959, and April 6, 1959, eight truckloads of oranges, tanger- 
ines, and grapefruit. 


5. Respondent accepted the 8 truckloads of citrus fruit upon 
arrival at destination, and remitted to complainant the invoice 
prices therefor, less deductions, as follows: 


Invoice Date Deduction 
171 12/22/58 $ 50.00 
173 12/30/58 50.00 
212 1/15/59 50.88 
219 1/17/59 58.80 
237 1/26/59 50.00 
284 2/17/59 82.25 
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Invoice Date Deduction 
819 8/26/59 200.00 
828 4/ 6/59 100.00 

Total $641.93 


The total amount remitted by respondent for the citrus fruit 
was $12,971.28. 


6. An informal complaint was filed with the Department 
on August 19, 1959, which was within 9 months after accrual 
of the alleged causes of action. 


CONCLUSIONS 


It is complainant’s position that respondent made unauthor- 
ized deductions from the invoice prices of the 8 truckloads of 
citrus fruit involved herein, and thus failed by $641.93 to pay 
the full purchase prices for the fruit. 


Respondent contends that complainant shipped sizes of fruit 
which respondent did not order and that the shipments con- 
tained evidence of spoilage. Respondent states, however, that 
it made no deductions at any time with respect to the transac- 
tions involved herein, except by permission and consent of 
Alex Warren, III, sales manager for complainant. Respondent 
further states that the merchandise would have been rejected 
except for the fact that complainant’s sales manager ‘made 
concessions and gave permission to make deductions.” Re- 
spondent’s position is supported by Alex Warren III, who 
admittedly was complainant’s sales manager at the time of the 
transactions involved in this proceeding. 

Based upon the weight of the evidence, we conclude that 
respondent was authorized by complainant’s agent to make the 
deductions from the invoice prices of the several shipments of 
fruit accepted by it. It follows that respondent is not indebted 
to complainant for the amount claimed, and the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order should be served upon the parties. 
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(No. 6882) 


Foop DISTRIBUTORS, INC. v. REDMAN PRODUCE, INC. PACA 
Docket No. 8007. Decided November 30, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to sustain the burden of proof as to the alleged 
contract, the complaint is dismissed. 


Complainant pro se. Mr. Daniel L. Collins, Colville, Washington, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed May 7, 1959, and the 
formal complaint was filed April 15, 1960. Complainant alleges 
that on or about April 29, 1959, respondent contracted to sell 
to complainant one carload of Idaho Russet potatoes; that this 
contract was negotiated by complainant as agent for three pool 
buyers in Minneapolis, Minnesota; that respondent failed to 
ship the potatoes; and that the buyers sustained a loss of $480. 
Complainant, as assignee of the buyers, requests reparation 
in that amount. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on May 5, 1960. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 

Respondent filed an answer to the formal complaint on May 
24, 1960. Respondent alleges that on or about April 29, 1959, 
it commenced oral negotiations with complainant concerning 
the purchase and sale of a quantity of potatoes but it denies 
that any agreement was reached as to quality, quantity, price, 
or manner and date of shipment. It is further alleged that on 
or about May 8, 1959, an oral discussion was had with com- 
plainant, and respondent rejected complainant’s offer and nego- 
tiations were closed. 

Since the amount involved did not exceed $500, the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant adopted its verified complaint and ex- 
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hibits as its opening statement. Respondent filed an answering 
statement. 


FINDINGS OF FACT 


1. Complainant, Food Distributors, Inc., is a corporation 
whose address is 536 3rd Avenue, North, Minneapolis, Minne- 
sota. 

2. Respondent, Redman Produce, Inc., is a corporation 
whose address is Route 2, North, Pocatello, Idaho. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

8. On or about April 29, 1959, in the course of interstate 
commerce, complainant and respondent began negotiations for 
the sale of potatoes by respondent to three buyers in Minneapo- 
lis, Minnesota, May Brothers Company, Stillman Company, and 
American Fruit & Produce Co. 


4. On April 30, 1959, respondent wired complainant as fol- 

lows: 
“OVER LOOKED UTILITY ORDER FOR FRIDAY. 
MONDAY LOADING BEST THEY CAN DO ON 
YOUR ORDER IS THIS SATISFACTORY.” 

The next day, respondent sent complainant another telegram 

reading: 
“LOADING CAR PFE 73357 TODAY WITH 215 
UTILITIES AND 215 ONES. THIS FOR FINKS 
BROKERAGE KANSAS CITY BY PREVIOUS AR- 
RANGEMENT. SUGGEST YOU CONTACT FINKS. 
THESE NOTHING SPECIAL JUST POTATOES. 
OTHERWISE CAN LOAD ONES FOR YOU MON- 
DAY. AM TRYING TO LOCATE TRUCKER. SMILEY 
HAULING FOR SWINDEMAN MONDAY.” 


5. On May 2, 1959, complainant sent respondent the follow- 
ing telegram: 
“PREFER TRUCK MONDAY ACCOUNT ORIGINAL 
COMMITTMENTS BASIS FRIDAY CAR. OTHER- 
WISE LOAD CAR SURE MONDAY. ADVISE.” 
On May 4, 1959, respondent sent complainant the following 
telegram: 
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“DELAYED LOADING CAR UNTIL TUESDAY.” 


On May 8, 1959, complainant sent respondent the follow- 
ing telegram: 

“PARTICIPANTS DEMANDING CAR USONEA 
WASHED IDAHO RUSSETS 3.75 DELIVERED PRO- 
TECTING BROKERAGE AS ORDERED WEDNES- 
DAY APRIL 29TH FOR SHIPMENT FRIDAY MAY 
1ST AS CONFIRMED PHONE AND SUBSEQUENT 
WIRES. PACA REGULATIONS CLEARLY OBLI- 
GATE DELIVERY AS SPECIFIED. ADVISE BY 2 
P.M. TODAY YOUR TIME IF YOU CAN SHIP TO- 
DAY OR TOMORROW. OTHERWISE WE WILL OB- 
TAIN ELSEWHERE WITH DIFFERENCE IN COST 
CHARGED TO YOU IN LINE WITH PACA REGU- 
LATIONS.” 


7. On May 11, 1959, complainant prepared a brokers stand- 
ard memorandum of sale showing the sale for respondent’s ac- 
count of 400 100-pound sacks of U.S. No. 1, Size A, washed 
Idaho Russets, approximately 25 percent ten ounce or larger, at 
$3.75 per sack delivered to three buyers in Minneapolis, Minne- 
sota, as follows: May Brothers Company, 150 sacks; Stillman 
Company, 100 sacks; and American Fruit & Produce Co., 150 
sacks. The memorandum specified shipment on Friday, May 1, 
1959, from Pocatello, Idaho. A copy of this memorandum was 
received by respondent on May 13, 1959. That same day, re- 
spondent by letter acknowledged receipt of the memorandum 
and told complainant the entire discussion of April 29 was on 
a tentative basis, subject to confirmation prior to shipment. Re- 
spondent further stated in this letter that on May 5, 1959, in 
a telephone conversation with complainant, it was mutually 
agreed and understood that further negotiations concerning 
the sale would be abandoned. 


8. On or about May 12, 1959, complainant purchased 400 
100-pound sacks of U.S. No. 1 washed potatoes from Harvey 
Schwendiman, St. Anthony, Idaho, for $4.95 per sack or $1,980 
delivered Minneapolis. By letter dated June 18, 1959, complain- 
ant advised respondent that this carload had been purchased 
to replace the one which respondent failed to deliver. Enclosed 
was an invoice for the claimed difference in price of $480. Re- 
spondent refused to pay this invoice. 


o> 
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9. On October 21, 1959, American Fruit & Produce Co. as- 
signed in writing its claim involved in this proceeding to com- 
plainant. May Brothers Company and Stillman Company as- 
signed their claims to complainant on April 1 and 2, 1960, 
respectively. 


10. The informal complaint was filed May 7, 1959, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


In the formal complaint, which is signed and verified by 
A. Horton Dietz, president of complainant, it is alleged that on 
or about April 29, 1959, respondent contracted to sell to com- 
plainant one carload of washed Idaho Russet potatoes, U.S. 
No. 1, Size A, approximately 25 percent 10 ounce and larger, 
in 100-pound sacks, at the agreed price of $3.75 per sack de- 
livered Minneapolis, Minnesota. It is further alleged that the 
contract was negotiated by complainant as agent for three 
pool buyers in Minneapolis. Respondent’s answer is signed and 
verified by E. E. Redman, president of respondent. Therein he 
admits that negotiations were begun between respondent and 
complainant concerning the purchase and sale of a quantity of 
potatoes and that such negotiations continued for several days 
but he denies that any agreement was reached as to the quantity, 
quality, manner of shipment, date of delivery, or the price. 


Since complainant affirmatively alleged the existence of the 
disputed contract, it had the burden of proving such allegation 
by a preponderance of the evidence. In support of its position, 
complainant relies upon the verified complaint, and the various 
exhibits submitted therewith, including the telegrams quoted 
in the findings of fact and the brokers standard memorandum 
of sale dated May 11, 1959. The formal complaint has little 
probative value, however, since it does not appear that Dietz 
had any personal knowledge of the facts. The informal com- 
plaint indicates that the initial negotiations began on April 
29, 1959, in a telephone conversation between Kellogg Olson, 
who presumably was an employee or officer of complainant, 
and E. E. Redman, president of respondent. The letter which 
is considered the informal complaint is signed by Olson. He 
states that Redman said in their first conversation that he 
could load a car of U.S. No..1, washed, Idaho Russets at $3.75 
delivered Minneapolis, Minnesota, protecting a 15-cent broker- 
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age on 400 bags. Continuing, Olson states that following receipt 
of respondent’s telegram of April 30, he telephoned respondent 
and, in the absence of Redman, told Redman’s secretary, Mrs. 
Workman, that shipment on Monday would have to be satisfac- 
tory but he suggested that shipment be by truck if possible. 
Olson further states that on May 5, Redman telephoned and 
they discussed shipment of the potatoes by railroad or truck 
and “When everything seemed to be agreed upon, Redman 
stated that he could not ship at $3.75.” 


As a part of the answering statement, respondent submitted 
the affidavits of Ivor Workman and Mrs. Workman. Both aver 
that at no time during the negotiations was the price, quantity, 
method of shipment, or date of shipment ever agreed upon. 
They further aver that during the months of April and May 
1959, respondent did not sell, ship, offer for sale, or have avail- 
able for shipment any potatoes which would grade “25% ten- 
ounce or larger’. In view of this evidence, we are not convinced 
that the telegrams and the informal complaint are sufficient 
to establish complainant’s contention. As to the memorandum 
of sale, it was sent after the controversy arose and, hence, has 
little probative value. No explanation was offered by complain- 
ant for the belated issuance of the memorandum. 


On the basis of the entire record, it is concluded that com- 
plainant has failed to sustain the necessary burden of proof 
as to the alleged contract and, therefore, the complaint should 
be dismissed. 

ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 6883) 


PACA Docket No. 7727. Dismissed November 4, 1960, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6884) 






PACA Docket No. 8039. Dismissed November 4, 1960, by 
Thomas J. Flavin, Judicial Officer. 









(No. 6885) 


PACA Docket No. 7715. Dismissed November 7, 1960, by 
Thomas J. Flavin, Judicial Officer. 








(No. 6886) 






PACA Docket No. 7712. Dismissed November 10, 1960, by 
Thomas J. Flavin, Judicial Officer. 








REPARATION AWARDED—DEFAULT ORDER 


(No. 6887) 










BROWN & HILL v. ALFREDO C. GARCIA. PACA Docket No. 8141. 
Reparation of $2,290 with 5 percent interest from October 1, 
1959, awarded complainant against respondent in order issued 
November 1, 1960, by Thomas J. Flavin, Judicial Officer. 








(No. 6888) 









BROWN & HILL v. SPECK PRODUCE. PACA Docket No. 8145. 
Reparation of $2,746.80 with 5 percent interest from October 
1, 1959, awarded complainant against respondent in order 
issued November 1, 1960, by Thomas J. Flavin, Judicial Of- 
ficer. 









(No. 6889) 


HUNSAKER BROKERAGE COMPANY v. HUNTER TOMATO COMPANY. 
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PACA Docket No. 8139. Reparation of $503 with 5 percent 
interest from June 1, 1960, awarded complainant against 
respondent in order issued November 1, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6890) 


BENJAMIN KOONDEL, INC. v. KARNOFSKY & GRITZ. PACA Docket 
No. 8156. Reparation of $224.50 with 5 percent interest from 
May 1, 1960, awarded complainant against respondent in 
order issued November 2, 1960, by Thomas J. Flavin, Judi- 


cial Officer. 


(No. 6891) 


C. H. ROBINSON COMPANY v. HALEY-NEELEY COMPANY. PACA 
Docket No. 8161. Reparation of $1,668.55 with 5 percent in- 
terest from March 1, 1960, awarded complainant against re- 
spondent in order issued November 4, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6892) 


A. DuDA & SONS COOPERATIVE ASSOCIATION v. KARNOFSKY & 
GriITZz. PACA Docket No. 8157. Reparation of $949.70 with 
5 percent interest from March 1, 1960, awarded complainant 
against respondent in order issued November 7, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6893) 


WILLIAM C. FORBES Co., INC. v. MILLBROOK PROCESSING CORP. 
PACA Docket No. 8163. Reparation of $1,123.50 with 5 per- 
cent interest from April 1, 1960, awarded complainant against 
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respondent in order issued November 7, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6894) 


JOHN HODUKAVICH v. JOHN SCHROEDER & Sons, INC. PACA 
Docket No. 8168. Reparation of $200 with 5 percent interest 
from September 1, 1959, awarded complainant against re- 
spondent in order issued November 14, 1960, by Thomas J. 
Flavin, Judicial Officer. 








(No. 6895) 





HENRY A. POLLAK & Co., INC, v. D. C. FLORES & Co., INC. 
PACA Docket No. 8174. Reparation of $1,720 with 5 per- 
cent interest from November 1, 1959, awarded complainant 
against respondent in order issued November 22, 1960, by 

Thomas J. Flavin, Judicial Officer. 








(No. 6896) 


CHATMAN-POPE PRODUCE DISTR., INC. v. JOSEPH PICCOLO. PACA 
Docket No. 8182. Reparation of $2,472.78 with 5 percent in- 
terest from January 1, 1960, awarded complainant against 
respondent in order issued November 25, 1960, by Thomas 

J. Flavin, Judicial Officer. 








(No. 6897) 





KING SALAD AvocaDo Co., INC. v. WILLIAM J. REYNOLDS. PACA 
Docket No. 8183. Reparation of $1,066.97 with 5 percent in- 
terest from March 1, 1960, awarded complainant against re- 
spondent in order issued November 25, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6898) 


MICHAEL SWANSON BRADY OF MOORHEAD, INC. v. HURST POTATO 
Cuip CoMPANY. PACA Docket No. 8177. Reparation of 
$299.75 with 5 percent interest from November 1, 1959, 
awarded complainant against respondent in order issued No- 
vember 25, 1960, by Thomas J. Flavin, Judicial Officer. 


No. 6899) 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Reparation of $7,227.50 with 5 per- 
cent interest from May 1, 1960, awarded complainant against 
respondent in order issued November 25, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6900) 


BROWN & HILL v. JIMMIE W. WILLIAMS. PACA Docket No. 
8185. Reparation of $5,808.15 with 5 percent interest) from 
October 1, 1959, awarded complainant against respondent in 
order issued November 30, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6901) 


THE CAVALIER GULLING WILSON Co. v. KARNOFSKY & GRITZ. 
PACA Docket No. 8179. Reparation of $3,124 with 5 percent 
interest from May 1, 1960, awarded complainant against re- 
spondent in order issued November 30, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6902) 


COLORADO POTATO GROWERS EXCHANGE v. LENNIS LESSIGNE. 
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PACA Docket No. 8186. Reparation of $420.25 with 5 per- 
cent interest from November 1, 1959, awarded complainant 
against respondent in order issued November 30, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6903) 


RUSKIN TOMATO GROWERS, INC. v. CHARLES SLOAN. PACA 
Docket No. 8184. Reparation of $796.50 with 5 percent in- 
terest from July 1, 1960, awarded complainant against re- 
spondent in order issued November 30, 1960, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6904) 


S. & D. WoLF Co. v. R. PATT BROKERAGE, INC. PACA Docket No. 
7980. Order issued November 16, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6905) 


O. D. Hurr, JR., INC. v. MARVIN GRAY. PACA Docket No. 7785. 
Order issued November 17, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 








